
WEBINAR Q&A:
Sexual harassment & sex discrimination: Understanding the new laws

We have grouped questions with common themes that were asked during the

recent webinar held on Thursday 23 February 2023, regarding the key

developments in new sexual harassment and sex discrimination law updates.

Below are the answers of general nature; if you need guidance specific to your

business requirements; please contact EI Legal or Employment Innovations.

Extension of protected characteristics under the Fair Work Act

Q:  What is the meaning of intersex status ?

- The Fair Work Act 2009 (Cth) cross-refers to the meaning of “intersex

status” in the Sex Discrimination Act 1984 (Cth) which is defined as “the

status of having physical, hormonal or genetic features that are: (a)

neither wholly female nor wholly male; or (b)  a combination of female

and male; or (c)  neither female nor male.”

- The Australian Human Rights Commission website helpfully provides the

following additional information:

“Being intersex is about biological variations, not about gender identity.

An intersex person may have the biological attributes of both sexes, or

lack some of the biological attributes considered necessary to be defined

as one or other sex.”

New ability to make sexual harassment claim to the Fair Work

Commission

Q:  Can these FWC applications relate to historic conduct (having

occurred prior to 6 March 2023), or only for cases that occur after

that date?
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- An application to the Fair Work Commission (FWC) to deal with a dispute

in relation to sexual harassment can only be made in relation to conduct

that occurs on or after 6 March 2023.

- For conduct which occurred prior to 6 March 2023, a worker can still

pursue a claim under existing laws, e.g., by making an application to stop

sexual harassment in the FWC or an application to the Australian Human

Rights Commission (or applicable state or territory bodies).

Q:  Doesn't the Fair Work Commission already have powers to make

orders? And with individual penalties did you mean the employee

(who is the one who did the harassment) and the employer pay

together a fine?

- Prior to 6 March 2023, the Fair Work Commission (FWC) only had powers

to make a “stop sexual harassment order” (i.e. to order that a person

stop sexually harassing the other person).

- The “stop order” is intended to prevent any future sexual harassment

from occuring which in effect means that the orders are ineffective if

either the victim or the perpetrator has left employment.

- The FWC now has the power to deal with a dispute in relation to sexual

harassment similar to how it deals with general protections disputes.

Workers can now file an application with the FWC to deal with a sexual

harassment dispute (for conduct occuring on or after 6 March 2023). An

application of this kind is listed for a conciliation where the parties try to

resolve the dispute with the assistance of a FWC Member. Where a

resolution has not been reached, and if both parties agree, the FWC can

arbitrate the dispute and make orders for compensation where sexual

harassment is found to have occurred.

- If the parties do not consent to arbitration, the worker has the option of

filing an application with the Court (similar to general protections claims)

where the Court can make orders for compensation, damages and civil

penalties.
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- In relation to penalties, the Court can order an employer (or principal) to

pay a civil penalty which is currently $82,500. In addition, the Court can

also order that an individual (such as an employee) who is involved in the

contravention (e.g., because they have engaged in the behaviour or were

involved in the behaviour) to pay a penalty. The penalty for an individual

is currently $16,500. This means that the individual person would be

liable to pay the penalty (not the employer or principal).

Q:  Might individual penalties apply to directors of companies or

committee of management members if their organisation is found

to be liable?

- The Court will have powers to issue penalties to anyone “involved” in a

contravention of the sexual harassment provisions, so it is possible that

directors / managers could also be ordered to pay penalties.

- Being “involved” in a contravention can mean that the person:

- assisted or caused the contravention

- influenced the contravention

- was knowingly concerned in or was a party to the contravention;

or

- conspired with others which resulted in the contravention.

Q:  Is there a timeframe that an exited employee can pursue

remedies under new legislation?

- A worker will have 24 months after the contravention occurred to make

an application to the Fair Work Commission to deal with a sexual

harassment dispute. This is consistent with the time limits which apply to

complaints made under the Sex Discrimination Act.

Q:  What are the penalties for individual employees who are found

guilty of harassment?
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- As stated above, the penalty for an individual found to be liable for

engaging in sexual harassment under the new provisions of Fair Work Act

2009 (Cth) is currently $16,500.

New prohibition on hostile work environment on the ground of sex

Q:  Could you comment on incidently sexual harassment? Two

colleagues are engaged in consensual banter however this is

overheard by other parties. What does the law say?

- This would be an example of conduct that can fall within the prohibition

of creating a hostile work environment on the ground of sex, ie conduct

that is not directed towards a particular person but that could cause

offence.

- To fall foul of the prohibition in the Sex Discrimination Act 1984 (Cth) it

would need to be banter that a reasonable person would anticipate

would offend, intimidate or humiliate the party overhearing it - so would

very much depend on what was being said.

Q:  Regarding hostile working environment; when working in an

multinational organisation where there are clearly defined gender

differences, how could this be interpreted by this provision?

- We are unsure exactly what you mean where you say “there are clearly

defined gender differences”, but this expression does raise some red flags

for us.

- If you are suggesting that employees in Australia are exposed to a

general culture in which the business treats people differently on the

grounds of gender, then this could well offend the new provisions on a

hostile work environment.
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- However, this is dependent on a reasonableness test. If a reasonable

person would not anticipate someone would be offended, intimidated or

humiliated then there will be no breach of the provision.

- It could be that in an international setting, where there are different

cultural expectations about the roles of men and women in society, that

a reasonable person would not expect an Australian employee to be

offended, intimidated or humiliated by being exposed to such practices,

for instance, some cultures have expectations about the way people of

certain genders dress (due to religious grounds).

- We would encourage you to contact us for advice on your specific

situation.

Q:  We have staff visit clients in the community to provide care

services. How do we ensure that the work environment is safe or

not hostile with regards to these changes?

- As with all the duties we have discussed, there is generally a requirement

that employers do all that they reasonably can to protect their workers.

Where staff encounter people in the community as part of their job, there

is an understanding that an employer will only have limited control over

members of the community.

- That said, there are various controls that can be implemented to seek to

protect staff working in community settings such as:

- Ensuring staff have adequate training to address any unwelcome

conduct they encounter

- Ensuring staff have an ability to seek help from an appropriate

manager at all times (by having a manager on call at all times, by

ensuring employees have access to a telephone, etc)

- Ensuring meetings occur in settings where employees have a

reasonable means of escaping
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- Consideration being given to employees attending visits in groups

in particularly dangerous settings.

Positive duty to eliminate sexual harassment and sex discrimination

Q:  Would you please provide some examples of how a workplace

can fulfil their positive duty to eliminate sex discrimination in

addition to training and policy and procedures?

- Consideration of matters such as:

- Design of work - Are workers being given tasks involving

unacceptable risk? Can their duties be altered in a way to reduce

risks?

- Systems of work - How are workers managed and supervised, etc?

Generally speaking, if decision-makers have decisions checked by

other managers or senior figures, this will reduce the risks of

discriminatory decisions being made.

- Systems for managing ongoing risks - Taking steps to ensure sex

discrimination is always being thought about, eg through it being

a standing item on the agenda in certain meetings, by businesses

carryin regular audits of practices to ensure risks are identified and

appropriate controls implemented, etc.

- Physical workplace environment - Do all employees work in a

physical workplace environment where there is a means of escape

and ability to raise an alarm? Would it be appropriate to

implement video surveillance in the workplace?

- We will shortly be producing a tool to help employers identify risks of

sexual harassment and sex discrimination which will include suggestions

of relevant control measures to implement.
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Q:  Do you think the positive duty under the sex discrimination act

sets a lower bar than WHS legislation? Normally, the wording used

under WHS legislation is "as far as reasonably practicable".

- It is difficult to say, as the “positive duty” under the Sex Discrimination

Act 1984 (Cth) is so new, so there is no caselaw yet on how it is to be

interpreted.

- We consider that where obligations to eliminate sexual harassment,

discrimination, etc or to eliminate safety risks are expressed in terms of

“reasonableness” then they are likely to be treated in the same way.

- However, there are clear differences between the duties under the Sex

Discrimination Act 1984 (Cth) and WHS legislation including:

- the express duties to consult workers under the WHS legislation;

- the fact that WHS legislation is only concerned with sexual

harassment and sex discrimination insofar as they cause risks to

someone’s health, whereas it is possible that there may well be

conduct in a workplace which would constitute sex discrimination

or sexual harassment even where no health risks arose;

- Furthermore, as  discussed in the webinar, WHS legislation appears to

place a greater emphasis on implementing control measures other than

providing instruction, information and training to staff. (IE measures

relating to the design of work, systems of work and the physical work

environment, etc)

Q:  You mentioned that a survey would be a good way to show

compliance with the positive duty, can you provide some examples

of what questions to ask in this survey?

- This would depend on the nature of your business, but some questions to

consider could be:
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- Have you ever personally experienced sexual harassment in this

workplace?

- Have you ever personally experienced sex discrimination in this

workplace?

- Did you raise a complaint in respect of these matters?

- Have you ever witnessed sexual harassment of another person in

this workplace?

- Have you ever witnessed sex discrimination of another person in

this workplace?

- What action did you take (if any) in respect of these matters?

- Are you aware of the Company’s sexual harassment policy?

- Are you aware of the Company’s discrimination policy?

- Are you aware of the Company’s grievance policy and how to raise

a complaint?

- Where do you consider risks of sexual harassment and sex

discrimination occurring arise in our organisation?

- Do you have any suggestions of ways to eliminate sexual

harassment and sex discrimination from occurring in our

organisation?

- Do you have any suggestions of ways we can address sexual

harassment and sex discrimination that occurs in our

organisation?

Q:  Do you have any sample surveys that we can tailor to our

business?

- Please see information above - or please contact us directly if you require

further documentation to assist you.
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Q:  We have trainees employed by us (but hosted to external

employers for on the job training). How do we fulfil our positive

duty to eliminate unlawful conduct where we cannot control the

actions of host employers?

- All such duties are expressed in terms of reasonableness, so the fact that

you would have less control over the workplace your employees attend

would be taken into account.

- However, some things you could consider implementing are:

- Ensuring there are adequate methods for trainees to raise issues

with you should they arise;

- Providing training to trainees on how to deal with any issues that

arise;

- Ensuring that in your contractual arrangements with host

employers that the host has adequate policies and procedures in

place to deal with sexual harassment and sex discrimination;

- Providing guidance to the host employers on how they should

address sexual harassment and sex discrimination;

- Carrying out site inspections to ensure that you are satisfied that

the physical environment you are sending trainees does not pose

unreasonable risks.

Q:  Regarding positive duty; how does this intersect with other

legislation e.g. NDIS participants often behave 'inappropriately' to

support staff but ceasing service often contravenes the NDIS Code

of Conduct for registered (i.e. audited) service providers?

- All the duties we have discussed are phrased in terms of reasonableness,

and it may well be that workers who are engaged in roles which involve,

for example, close physical contact with NDIS participants or with people

with psychological or behavioural issues may be at higher levels of risk of
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certain forms of unwelcome conduct. This may be capable of justifying

due to the nature of their role.

- It will be very important that such persons receive adequate training in

how to deal with this type of work and that they are given appropriate

support in coping with the stressful nature of their role.

- Decisions regarding rostering should also take account of these factors

(Should there be a limit on how often a person is rostered to work with

particular participants? Should consideration be given to making sure

that workers are not rostered to work on their own? Etc)

Q:  How do we protect support workers under these changes, when

they work with clients who may make sexual suggestions towards

them?

- See answer immediately above.

Q:  We are a SDA Provider and we have customers that have

behaviours of concern, including sexualised behaviours. Workers

are trained in their behavioural support plans. If there is an incident

where a customer assaults a worker, how will this affect the

company?

- As above, we consider that you would need to very carefully consider the

controls you can put in place to minimise the risk of such conduct

occurring and having adequate support processes in place to support

workers should this happen.

- If the company is found to have not done all it reasonably could have to

prevent the conduct from occurring there are risks of liability under

discrimination and WHS legislation.
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- It is also likely that - regardless of the steps the company took - the

employee will have a claim in workers compensation if they are injured

as a result of an assault in the workplace.

Q:  Do you think the new positive duty goes further than the

positive duty under State (for example, victoria) sex discrimination

legislation?

- Potentially, yes. The positive duty under federal legislation includes

reference to eliminating harassment on the ground of sex and

workplaces that are hostile on the ground of sex, which are matters not

mentioned in the Victorian legislation. However, arguably those matters

would also constitute unlawful conduct within the usual definition of

sexual harassment and sex discrimination (which are protected under the

positive duties in Victoria).

Q:  Based on example 3 provided in the presentation (positive duty

in large corporations), would you recommend doing ongoing sexual

harassment training for new managers in a large corportation, or

just when they join the business?

- We consider that best practice in a large organisation would be to do

some form of periodic training for managers, eg once a year.

Q:  How can an employer meet its positive duty when it comes to

customers/clients?

- The positive duty to eliminate sexual harassment, etc applies to protect

employees and other workers in the business. This would include sexual
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harassment by customers or clients that members of staff encounter in

their work.

- The steps required to take would very much depend on the nature of the

business but could include:

- Providing information to customers / clients about expected

behaviours;

- Displaying posters indicating that harassment of staff would not

be tolerated;

- Ensuring staff have received adequate training in dealing with such

issues;

- Ensuring that staff are appropriately supervised so that risks of

harassment arising can be monitored and prevented before they

occur;

- Consideration of whether it is appropriate for staff to work alone

with customers / clients;

- Consideration of the physical environment so that staff have

adequate means to escape unwelcome conduct, abilities to raise

the alarm, etc.

Q:  How do you recommend employer informs the consumer or

service users regarding harassment and discrimination of your

employees? We do inform our consumers about their rights and

responsibilities e.g. respect for differences when we do intake. Any

ideas?

- As above, we do consider that it is prudent to advice consumers or

service users about expected behaviour. The best way to do this will

really depend on the nature of your business and how you engage with

them, but some options include providing written guidelines, actually

explaining your expectations as part of an induction / onboarding

process and/or displaying posters in the workplace.
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Miscellaneous

Q:  Is there a definition about intrusive questioning? Is it a grey area

of what the victim takes offence to or finds intrusive?

- We assume you are asking about whether intrusive questioning could be

found to be sexual harassment? As noted in the webinar, there are a

number of elements that have to be satisfied for an offence of sexual

harassment to be made out. The first is that the victim must find the

questioning unwelcome.

- The second is a reasonable person must anticipate that the questioning

would cause the victim to be offended, insulted or humiliated.

- This is likely to turn on the types of questions being asked and the

circumstances of the victim. For example, it might be more likely that a

reasonable person would consider a line of questioning from a senior

member of staff to a junior member of staff would be humiliating, as

opposed to two managers at the same level questioning each other, if

they are used to having robust and direct conversations between

themselves.

Q:  Can you please confirm that there are no sections of this that

small business employers are exempt from?

- Confirmed! However, most of the provisions we discussed are expressed

to require businesses to take steps that are reasonable.

- The question of reasonableness depends on matters including the size

and resources of the business.

- Therefore it is likely that a small business with limited resources would

not be expected to have as robust procedures for dealing with sexual
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harassment and sex discrimination as a large business with its own HR

department, for example.

Q:  Do you recommend having a sexual discrimination policy

separate to a bullying and harassment policy or is it ok to combine

them?

- We consider it would be best practice to deal with general bullying

separately, however the most important consideration is the content of

the policies rather than whether they are combined.

Q:  Reported to HR by current employee that a new employee has

in prior employment had alleged unwelcome advances made to a

family member. What is our duty of care?

- This question is going to very much depend on the exact facts of the case

- we would encourage you to contact us so that we can provide you with

advice on your own circumstances.

Q:  Should we provide training on this?  Do you have any resources

we could use to provide the training?

- Yes - we consider it is very important for staff to receive training on these

matters. We are developing number of resources to support this - please

contact us.

Q:  Do you recommend this to become a "dismissable action" for an

employee?
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- We are not sure exactly what you are referring to, but issues of sexual

harassment or discrimination could well justify the dismissal of an

employee.

- The Fair Work Regulations 2009 were amended in 2021 to list sexual

harassment as a ground of serious misconduct justifying dismissal

without notice.

Q:  Can you provide a good example of an updated sexual

harassment policy which covers the new legislation requirements

please?

- Please contact us and we can provide you with an updated policy.

Q:  Does Employment Innovations have plans to better integrate

compliance training in a more streamlined way with GO1 so that it

becomes part of the onboarding process?

- The Employment Hero platform has the ability for customers to upload

and manage any compliance training that is required when a new

employee onboards. Employment Hero is also natively integrated with

Go1 allowing for their training modules to become part of the

onboarding process should a client require.

Q:  Do managers have to be provided different training compared to

other employees and does this need to be face to face training as

part of the new regulations?
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- The legislation is not specific on the type of training to be provided, and

the law acknowledges that the resources of the organisation has to be

taken into account when assessing what is reasonable for the

organisation to implement.

- In our view, a best practice approach would be for all staff to receive

training on what is considered appropriate / inappropriate behaviour re:

sexual harassment and sex discrimination and how to deal with any

conduct they experience or witness (eg how to raise a complaint, etc).

- We also consider it would be best practices for managers to receive

separate training on how to deal with complaints / issues with

harassment / discrimination that arise, how to prevent such conduct

occurring in their teams, etc.

- There is no specific requirement that training is face-to-face, although

often this leads to higher levels of engagement.

Q:  Is yearly training enough for a small business of 55 employees?

- This will depend on the exact nature of the business, but generally

speaking we would consider that yearly training would be sufficient in

most businesses, especially small ones.

Q:  We are an aged care provider, can a client who engages in

inappropriate sexual behaviours towards staff, could this be

considered sexual harassment? Note: this client would not have

capacity to understand their actions.

- Yes - we consider it could. The intention of the perpetrator is irrelevant to

the question of whether conduct constitutes sexual harassment, the

important factors are whether the conduct is unwelcome (in the victim’s
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view) and whether a reasonable person would consider the conduct

would offend, intimidate or humiliate.

Q:  Can we get an example of WFH - risk of online harassment?

- This could arise through, for example, colleagues or customers making

inappropriate comments via email or messaging services.

- Some ways that risks are heighted with employees working from home

are that these methods of communicating (as opposed to face-to-face

conversations or phone conversations) may be happening more

frequently than before. Communicating in this way would generally

involve there being less witnesses to this conduct occurring (whereas

face-to-face and telephone conversations in an office environment would

be expected to be witnessed or overheard).

– END –
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