
WEBINAR Q&A:
HR Trends for 2023: What Employers Need to Prepare for

We have grouped questions with common themes that were asked during the

recent webinar held on Wednesday 7 December 2022, regarding the legislative

changes and workplace trends we can expect to see in 2023, and the strategies

to take when navigating new challenges for a modern workforce.

Below are the answers of general nature; if you need guidance specific to your

business requirements; please contact Employment Innovations.

Paid family and domestic violence leave (“PFDV leave”)

Q:  Should our software provider be able to provide paid family and

domestic violence leave elements and leave types for us to manage

this new leave type automatically or do we have to do this

manually for a period?

We are not seeing much information on how we apply this in our

payroll system and need help.

- The rules around how PFDV leave accrues, is paid and when it can be

taken are all now set out in legislation, so we would have hoped that

software providers could have things in place prior to the leave coming in

to effect (1 February 2023 for businesses with 15 or more employees, 1

August 2023 for businesses with less than 15 employees).

- The one thing that is still unclear is that the Government has not

regulated yet for how PFDV leave should be referenced in payslips.

- The explanatory memorandum to the Secure Jobs, Better Pay Bill

suggests that the regulations might be used to enable “... paid family and

domestic violence leave to be recorded as something other than leave

on an employee’s pay slip, including as ordinary hours,  overtime or

training. This would prevent perpetrators from drawing inferences about
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employees taking paid family and domestic violence leave and avoid

associated risks for victim-survivors.”

- We expect further regulations providing the rules about how leave should

be presented in payslips to follow shortly (given the new leave comes into

effect for non-small businesses on 1 February 2023), this should hopefully

give your software provider sufficient time to get things in place for you.

- We will provide an update as soon as we hear further.

Q:  Is the paid family and domestic violence leave on top of

personal leave?

- Yes. Employees are entitled to both, although they can be used for

different purposes.

- Personal/carer's leave is used when the employee is unfit for work due to

illness or injury, or to care for a member of their immediate family or

household who requires care due to illness or emergency due to an

unexpected emergency.

- PFDV leave is an entitlement for employees who are experiencing family

or domestic violence, where the employee needs to do something to deal

with the impact of the family and domestic violence, and it is impractical

for the employee to do that thing outside the employee's ordinary hours

of work.

- Examples of such actions are arranging for the safety of the employee or

a close relative (including relocation), attending urgent court hearings or

accessing police services.

Q:  How should family and domestic violence leave be allocated on

leave tables?

- Employees receive an entitlement to a full ten days leave at the start of

each year of their employment.
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Q:  Can you confirm for part-time employees the PFDV leave is not

prorated?

- Yes. All employees (full-time, part-time and casuals) receive 10 days of

paid leave per year.

Q:  Is there any documentation or proof required for employees to

access PFDV leave as with sick leave?

- Yes. The requirements are broadly similar - it is a requirement to provide

reasonable evidence. This will obviously depend on the circumstances of

the case, but it could be a medical certificate or police report, and/or

suitable evidence of what the leave was used for (attending court, etc),

Q:  PFDVL comes into effect on different dates depending on the

size of the business. Is it full-time equivalent roles or just number of

employees used for this calculation?

- It is the number of full-time, part-time and “regular” casual employees,

including employees in associated entitles of the employer.
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Fixed-term Contracts

Q: Can fixed-term contracts (for periods beyond two years, or more

than two successive contracts) still be used for employees on a visa

who can’t work beyond their visa expiry?

- There is no specific exception in the new rules for visa-holders. In our

view, if there is a requirement to employ such a person beyond two years

(or over more than two fixed-term contracts), the best approach would

be to employ them on an indefinite contract, but to make clear in the

contract that the business will not be able to continue to employ them if

they no longer have a legal right to work in Australia (this is likely to be

an term implied into the contract in any event).

- Even though you might consider it likely that the employee will not be

able to continue working when their current visa expires, there are

always possibilities that the employee’s working rights might change

(they may secure other working rights through marriage, studying, being

granted permanent residency / citizenship or be granted a new visa). The

rules of the visa they are on may also change. For these reasons too, it

might well be more appropriate for such an employee to be on an

indefinite contract.

- Although there is no specific exemption from the new rules for visa

holders, it may be that one of the general exemptions might apply to a

visa holder such as “the employee has specialised skills that the

employer does not have, but needs, to complete a specific task” or “the

employee earns over the high income threshold”.
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Q:  Do the rules for fixed-term contracts also apply to government?

- This depends on whether the employee is deemed to be a national

system employee (in which case all the provisions of the FW Act -

including those in relation to fixed-term contracts - will apply).

- If the employee is not a national system employee then these rules will

not apply.

- Some Government employees are national system employees, others are

not. See further guidance here, or please contact us for further

information.

Q:  Do the new rules on fixed-term contracts apply to both

fixed-term and maximum-term contracts?

- Yes - they are dealt with in the same way.

Q:  When and where will the Fixed Term Contract Information

Statement be available?

- There is no confirmed date for when it will be published, but we will let

you know as soon as it has been! We expect it will be available on the

Fair Work Ombudsman’s website.

Q:  How about people with disability/their families directly

employing their own workers who are relying on NDIS funding?

Their funding plan can be anywhere between 1-3 years at the

moment with no guarantee of funding continuing beyond that

period as it gets reviewed at the end of each plan period.
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- There is an exemption from the new rules in the following form: “the

employer is reliant on government funding, or other funding of a kind

specified in the FW Regulations, to directly finance the employee’s

position either in whole or in part–the employer must receive the

funding for more than two years, and there must not be any reasonable

possibility that the funding will be renewed”.

- The reference to “there must not be any reasonable possibility that the

funding will be renewed” suggests that this can only be used where there

is funding in place and a very small chance that it will be renewed.

- In a situation where there is a reasonable possibility of the funding being

renewed, this exemption could not be relied upon to avoid the new

fixed-term contract rules.

- It would therefore seem that in the sort of situations you mention that if

the employment is to go on beyond two years (or beyond two fixed term

contracts) it would be necessary to engage the employee on an indefinite

contract and if funding is cancelled then the employer may need to

consider terminating the employment in the usual way (providing notice,

etc).

Q:  Regarding FT contracts - what about roles that are determined

by funding and those funding agreements are only offered every

two years?

- As above, there is an exemption in respect of roles that are funded

through government funding, but a fixed term contract can only be used

beyond two years (or more than two successive fixed term contracts) if

there is no reasonable possibility that the funding will be renewed.

- This therefore won’t allow you to use ongoing fixed-term contracts if

there is a reasonable possibility that the funding will be renewed.
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Q:  In the case of project based contracts, where the contract is a

fixed term/in line with end of contract but the project keeps getting

extended unexpectedly - how will that be managed or is it too soon

to tell?

- In that sort of situation we presume that an employee is engaged under

a fixed-term contract and the contract is expressed to end at the

completion of the project?

- There is no specific exemption for engagements of this type, so if the

contract/project went on for longer than two years, a fixed-term contract

would have no effect.

- It might be possible that another general exemption might apply to this

situation depending on the circumstances (eg “the employee has

specialised skills that the employer does not have, but needs, to

complete a specific task” or “the employee earns over the high income

threshold”, etc), but failing that it would seem that the employee would

need to be engaged on an indefinite contract and then the employer may

need to consider terminating the employment at the end of the project in

the usual way (providing notice, etc).

Q:  Regarding the fixed-term contract restrictions, does that impact

on secondments, e.g. long-term secondments into more senior

roles with multiple extensions (but are on a permanent contract)

with expectation they will return to more junior post?

- If the employee is engaged on a permanent/indefinite contract, but is

just being seconded for set periods,  we don’t think that this would meet

the definition of a fixed-term contract.
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- If the contract is not expressed so that the employee’s employment

actually ends at the end of the secondment, we do not think it would be

held to be a fixed-term contract.

Q:  How does this affect employment agency employed staff? E.g.

say casual daily drivers used to fill-in staff?

- We don’t consider that the amendments to the law relating to fixed-term

contracts has any application to casual employees.

Pay secrecy

Q:  Regarding pay secrecy - do you amend pay secrecy clauses for

existing employees?

- Existing pay secrecy clauses will continue to operate until the contract is

amended for any reason, at which point they will cease to have effect.

- Given that (technically speaking) a contract is varied whenever an

employee’s remuneration increases, it seems to us that a pay secrecy

clause will cease to have operation whenever the employee’s pay is

increased or there is some other change to their contractual terms and

conditions.

- Given the potential confusion that this may cause - we think it is best

practice to agree with employees to remove any existing pay secrecy

clauses as soon as possible to provide complete certainty in this area.

Q:  Do the pay secrecy rules also apply to package arrangements, or

just wages/salary?
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- It covers all types of remuneration including salary package

arrangements, bonuses, commissions, etc.

Q:  Curious to know how you would suggest an employer deal with

salary anomalies between the employees who chose to share their

rem info? Assuming all things being equal and one on $65k and the

other on $72k.

- There is nothing unlawful about employees doing the same role and

being paid different amounts, unless this is based on a protected

characteristic (gender, race, etc).

- It can be argued that people can bring different skills and abilities to

work - even those with the same job title. Output can also vary.

Geography (market conditions) can also be a factor. The more

pronounced those variations are, the bigger any salary differences could

potentially be. Employers (and managers) will need to be prepared to

have conversations with individual employees should any questions arise

and be clear in their explanations.

Flexible working arrangements

Q:  On flexibility, if an employee asks to work 5 days over a 4-day

week on full pay, can an employer refuse? If we allow one

employee and the rest get wind of this, it may be perceived as

unfair treatment...the employee was allowed to do a 4-day week on

80% pay instead but was not happy.

- The Fair Work Act provisions currently (and will in the future) allow a

flexible work request to be refused on “reasonable business grounds”. If
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the reason for refusal would be that granting the application would

adversely affect work culture, we consider that this would possibly be

held to be a reasonable ground, however it would be a stronger

argument if you could also say this would adversely impact the

employee’s ability to do their job effectively.

Q:  Will determinations around flexible work arrangements made

by the Fair Work Commission be made public?

- Generally yes, although the FWC always has the discretion to make

confidential orders, if, for example, it was in the public interest to do so.

Enterprise Agreements

Q:  When do we need review an existing Employee Collective

Agreement to ensure we remain compliant?

- There is nothing in the new legislation which specifically affects existing

enterprise agreement compliance (except if the agreement was made

prior to 1 January 2010, in which case the agreement will terminate

automatically in 12 months time).

- The general things to consider regarding existing enterprise agreements

are that:

- The base rate of pay for ordinary hours payable to employees

under an enterprise agreement cannot be less than the base rate

of pay for ordinary hours that the employee would be entitled to

under the applicable modern award.

- Any changes to the National Employment Standards (for example,

the introduction of Paid Family and Domestic Violence Leave) will

automatically apply to enterprise agreement employees
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Q:  Regarding the enterprise agreement amendments, when will

the amendments to the FW Act take place?

- The Bill has now received Royal Assent, so we now know the date this will

take effect is 6 June 2023.

Q:  How will organisations pay for these forced bargaining, as a NFP

this is not something we could afford if forced. Do you see this as a

reason to not have to engage?

- No. If the FWC makes an authorisation then employers will be required to

bargain in “good faith”, we do not consider that the Act will allow

employers to avoid this completely on grounds of affordability. However,

we consider that the question of whether the employer is acting in good

faith will be impacted by its resources, and an employer with limited

resources would be expected to dedicate less resources to the bargaining

process then an employer with more resources.

Q:  Does the 20 employee exclusion (for multi-employer bargaining)

relate to field workers only or include office staff / storemen as

well?

- It would be calculated by reference to all employees of the business,

regardless of their role. But casual employees are not to be counted

unless they are “regular” casual employees.

- Employees in associated entities are also included.
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Q:  There was mention of some protections for employers with

under 50 employees, can you confirm if this is the case and if so

what type of protections?

- This is quite technical, but in essence, where the FWC is assessing

whether employers have sufficient “common interests” in respect of a

multi-enterprise agreement then it will be presumed that this is satisfied

for an employer with 50 or more employees, unless the employer proves

otherwise to the FWC.

- For employers with less than 50 employees, the union will have to satisfy

the FWC that the employer has sufficient common interests with the

other employer(s) involved in the multi-employer enterprise agreement.

- It will therefore be easier for a smaller employer to resist multi-employer

bargaining.

Q:  Do you think the multiple-employer enterprise agreement

reforms give motivation to less unionised industries and sectors to

unionise?

- Yes, possibly. The use of enterprise agreements generally drives up wage

rates. If employees in non-unionised sectors see unions driving up wages

in other sectors, then they might well consider a greater union

involvement to be a good thing.

- It is also possible that unions, even in less unionised environments, may

use their right of entry powers to hold discussions with potential

members to promote the benefits of joining the union and being party to

any subsequent multi-employer bargaining.
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Q:  Is the relaxation of the BOOT test relevant for Set Off

Agreements as well as EAs?

- The relaxation of the BOOT test is only relevant to enterprise agreement

approval.

Q:  Are unions going to be able to apply for an EA negotiation to

occur at workplaces where they have no members?

- No. They need at least one member.

Q:  If a union has previously requested that an EA be terminated

and workers revert to Award conditions at a workplace, will it aid in

preventing future requests?

- We don’t think so.

Sexual harassment and sex discrimination

Q:  With regard to sexual harassment and State/Territory based

legislation, how are these playing together in the future?

- State/Territory laws regarding sexual harrassment continue to apply.

Employees generally have a choice as to which avenue to pursue a claim

(ie under State/Territory or federal legislation). The introduction of an

ability to make a sexual harrassment claim through the Fair Work

Commission will mean that there is now a very cheap and simple way for

a claim to be brought.
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Q:  Re: the positive duty to eliminate sexual harrassment can we

expect to see more unions coming in and asking to see what risk

mitigation measures a business has put in place?

- Possibly, yes. Employers have always have had a duty to ensure that

employees are provided a safe workplace, and providing a workplace

free from sexual harassment has always been (implicity) part of those

health and safety duties. Unions could therefore have investigated these

matters previously too.

Q:  Sexual harassment and sex discrimination - do the new rules

apply to candidates? We have clients who only accept female

Disability Support Workers.

- Yes they do.

- Discrimination on the grounds of sex is sometimes allowed under the law

where it is a “genuine occupational requirement” of a role for only a

male / female to be employed. Guidance on the Australian Human

Rights’ Commission website on the Sex Discrimination Act 1984 (Cth)

states: “There may be some circumstances where it is appropriate to hire

only a man or a woman for a particular position because the person’s sex

is a genuine occupational qualification. For example, providing welfare

services to a single-sex client group, or when selecting a person to

perform body searches or fit clothing or undertake domestic duties at

someone’s home.”

- Please contact us for further advice.
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Q:  What are the penalties for breach of the positive duty to

eliminate sexual harrassment, etc?

- There is not a specific penalty for breaching the positive duty. Rather the

Australian Human Rights Commission will have powers to issue a

compliance notice directing an employer (or other person) to take actions

to address non-compliance, they can then apply to the court for an order

to direct the employer to comply with the notice.

- If the employer failed to comply with a compliance notice in order to do

so by the court, the court would have wide powers to issue penalties as it

saw fit against the employer.

Q:  Could a significant gender imbalance in the workplace constitute

a hostile work environment?

- We consider this unlikely to be the case, the legislation is drafted in a way

that there must be some conduct on the part of the employer (or other

person) and the conduct must cause a hostile work environment (even

though the conduct is not directed at a particular person).

- It must also be conduct that a reasonable person would consider would

create a hostile environment.

- If the employer had a deliberate policy of only hiring persons of a

particular sex then this could be a form of conduct taken by the employer.

But it is too early to see exactly how the relevant tests will be applied

Miscellaneous

Q:  Any view of what the changes in Gig Economy might look like?
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The Federal Government has proposed reforms that will create a regulatory

framework giving gig economy workers the ability to maintain their

independence and contract freely, while at the same time having the

appropriate protections that reflect the often uncertain nature of the work they

do. Such regulation may include minimum rates of pay, leave entitlements,

dispute resolution procedures and termination protections.

Q:  Labour Hire are usually paid more. Does this mean the

government wants to reduce payments to labour hire staff?

The Federal Government has also proposed “Same Job, Same Pay” reforms

which aim to ensure that labour hire workers are not paid less than employees

would otherwise be paid if employed at the host employer’s workplace. This is

therefore aimed at increasing, rather than reducing labour hire rates of pay.

Q:  Are you able to advise what are some of the new recruitment

strategies businesses can trial?

Gone are the days where you can rely on traditional recruitment methods to

attract top talent; for example, posting an ad on Seek or hoping someone

applies through your Job Ad. You need to be strategic in your recruitment

efforts and give your whole Recruitment lifecycle critical thought.

Elements of this include your attract phase - what is your Employee Value

Proposition? What does your business offer in comparison to your competitors?

Do you clearly understand the key skills, traits and responsibilities of the role? It

will extend to your recruit phase - can you target and headhunt top talent who

display the right skills? Is your job advertisement clearly articulating the

requirements of the role? Are you asking the right, role specific questions

during the recruitment process? Are you doing your due diligence? Are you
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measuring key skills through an assessment? And can often extend to the new

starter phase - how is your employee onboarding experience?

– END –
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