
HR TRENDS FOR 2023
WHAT EMPLOYERS NEED TO 

PREPARE FOR



Employment Innovations acknowledges Aboriginal and Torres Strait 
Islander peoples as the first Australians and the traditional owners 

and custodians of the lands on which we work and live. We 
acknowledge Aboriginal and Torres Strait Islander peoples’ 

continuing connection to Country and pay our respect to their elders 
past, present and future.
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1. Important legislative changes:
a. Fair Work Legislation Amendment (Secure Jobs, Better Pay) Act 2022
b. Anti-Discrimination and Human Rights Legislation Amendment 

(Respect at Work) Act 2022
c. Fair Work Amendment (Paid Family and Domestic Violence Leave) Act 

2022
2. Other HR priorities for 2023:

a. Hiring and retention
b. Managing economic change
c. Upskilling managers

Agenda
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From December 2023 employers cannot:

● Use one or more fixed-term contracts for a period totalling more than two years
● Use more than two successive fixed-term contracts (ie going forward can only renew once)

Limited exceptions including:
● Employee is engaged to perform a distinct and identifiable task involving specialised skills; 
● Employee is engaged by way of a training arrangement (eg apprenticeship) 
● Employee earns more than the high income threshold  ($162,000 p.a.) 
● The contract is wholly or partly funded by government funding (or a type of funding allowed by the regulations) and the funding 

is for a period of more than two years and there are no reasonable prospects that the funding will be renewed after that 
period.

Employers must provide employees with a Fixed Term Contract Information Statement. 

To do: If your business uses fixed term contracts it will be important to review practices to ensure that you will be compliant with the 
new rules and/or to consider other models of engaging staff.

No fixed-term contracts for more than 2 
years; contact can only be renewed once
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As of now: pay secrecy clauses in contracts can no longer be introduced. Employees now have a 
positive right to disclose (or not disclose) information about their remuneration to any other person 
as a workplace right.

For any contracts with existing pay secrecy clauses remain until the contract is varied. Likely to mean 
that when an employee receives any form of pay rise, technically this is a variation of contract, so 
clause will fall away at this point.

From June 2023 - financial penalty for entering into a contract with a pay secrecy clause (up to 
$63,000). 

To do: review contracts and policies for offending provisions and amend as necessary.

Pay secrecy clauses & discussing 
pay at work
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Key take-away: More detailed requirements on employers when responding to 
flexible-working requests, employees will now have ability to challenge refusal of 
flexible-working request.

Currently, employees with at least 12 months service have rights to request flexible 
working arrangements (eg flexibility with hours, working from home, etc) if they satisfy 
certain criteria (eg have caring responsibilities, etc). 

From June 2023 employees will be able to request flexible work arrangements in a wider 
range of circumstances, including on the grounds of family and domestic violence.

More rights for employees re: 
flexible working (1)
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The steps an employer will have to take once a request has been received will now be much more onerous:

• Employers must first discuss the request with the employee and genuinely try to reach agreement on the request 
(including informing the employee of alternative arrangements that the employer is willing to make).

• Employers must give the employee a written response to the request within 21 days. 

• Employers can only refuse on reasonable business grounds.

• Employers who refuse a request must in their written response to their employee:

a. explain the reasons for the refusal including the reasonable business grounds being relied on;

b. state any alternative arrangement (other than those requested) that the employee would be willing to accommodate 
or state that no such changes exist; and

c. explain that an employee has a right under the Fair Work Act to challenge the refusal.

More rights for employees re: 
flexible working (2)
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At the moment, an employee cannot challenge an employer’s refusal to 
agree to flexible work request through the FWC. Going forward an 
employee will have a right to apply to the FWC to challenge a refusal, 
and the FWC will have powers to order the employer to accommodate 
it (if the FWC sees fit to do so).

To do: ensure policies and procedures for dealing with flexible working 
requests are updated to reflect new changes

More rights for employees re: 
flexible working (3)
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The FW Act will also be amended (from June 2023) to put in the same 
process for requests for extension of unpaid parental leave beyond 12 
months ie:  

● employer must try to agree with employee 
● suggest alternatives
● refuse only on reasonable grounds
● employee has right to challenge refusal with FWC

To do: update policies and procedures to deal with requests 

More rights for employees re: 
unpaid parental leave extension
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Recap: What are enterprise agreements? When might multi-employer enterprise 
agreements be used currently?

Key take-away: At the moment employers cannot be forced to enter into enterprise 
agreement bargaining for an enterprise agreement with other employers, employers only 
ever do this voluntarily.

Going forward, unions can force employers to have to bargain for a multi-employer 
enterprise agreement.

Greatest risks will be in sectors where heavy union involvement.

Multi-employer enterprise 
agreements (1)
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Provisions are complicated, but the amendments to the FW Act will allow a union to apply to the 
FWC for an order compelling two or more employers to “bargain” for a joint enterprise agreement.

FWC will grant application if: 
● the employers have “common interests” 
● majority of employees at each workplace want to bargain for a multi-employer agreement 

Exceptions if:
● employer has less than 20 employees
● the employer has an enterprise agreement that has not yet passed nominal expiry
● nominal expiry has passed but employer is bargaining for a new EA 

(9 month ‘grace period’)

Multi-employer enterprise 
agreements (2)
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● If FWC grants authorisation then employers will be required to bargain in good faith (attend 
meetings, share information). (Plus greater powers of FWC to force EA on parties, where no 
agreement can be reached - see later)

● Employer cannot ask employees to vote on the agreement unless union agrees.

● Once the multi-enterprise agreement has been made, unions can apply for other employers 
to be joined to the agreement subject to similar tests (common interests, majority of 
employees agree). 

New provisions come into effect on date set by Minister - June 2023 at the latest.

Multi-employer enterprise 
agreements (3)
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● Relaxation of the onerous rules around EA approval (notices, time-limits, 
etc), replaced by “Statement of Principles” (still to be published)

● Relaxation of BOOT test:
○ Global assessment rather than line-by-line assessment
○ FWC will only consider reasonably foreseeable patterns of work and 

types of worker (not hypothetical ones)

BUT…..

EA approval process simplified; 
BOOT test relaxed…
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● Employees / unions can apply for the BOOT test to be reconsidered 
where employees are doing different types / patterns of work than 
originally considered under the BOOT test.

● If FWC is satisfied that on reconsideration any employee is not now 
better off overall:
○ The employer can give undertakings to address the concerns; or
○ The FWC can make orders to vary the EA to rectify the concerns

(June 2023 at the latest)

BOOT test can be reconsidered 
after the EA has been approved!
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● All enterprise agreements approved prior to 1 January 2010 will 
automatically terminate in 12 months from date of royal assent

● There is an ability to apply to delay the termination for a further 4 years 
but only if the employees would be better off overall under the terms of 
the EA than the modern award that would apply if the EA was terminated 
(will be rare?)

● Employers must give employees written notice of the fact that the EA is 
terminating within the next 6 months.

To do: if you have a Zombie EA in place, start getting ready for transition to 
an award or implementing a new EA; give notice to staff

Zombie agreements
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● Easier for employees to initiate bargaining, majority support 
determination not needed where EA has expired in the last five years

● Need for employees to have sufficient interest, and be sufficiently 
representative of whole workforces, in order to to vote it up EA

● FWC has greater powers to dictate terms of EA where no agreement 
can be reached

● Harder for employers to terminate an EA once it has passed its nominal 
expiry - unless they can show the viability of their business is threatened

Other EA changes
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● Gender equality (as well as job security) introduced as an objective of 
the FWA and modern awards

● Greater powers for FWC to make equal remuneration orders (lifting pay 
in whole industries where work undervalued based on gender)

● Penalties for advertising a job with a pay rate below award-minimum
● Expansion of small claims procedure for underpayment claims up to 

$100,000 (currently $20,000 cap)
● Powers of ABCC and Registered Organisations Commission transferred 

to FWO and FWC

Other FW Act amendments
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Respect@Work Act (passed, but awaiting royal assent), two important 
changes:
● Positive duty to eliminate sexual harrassment, sex discrimination, work 

environments that are hostile on the ground of sex (not enforceable for 
12 months from royal assent)

● New prohibition on work environments that are hostile on the ground of 
sex - behaviour does not need to be directed at anyone in particular

Sexual harassment and 
discrimination (1)
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● FW Act also amended to introduce an easier method to bring sexual 
harassment claims (similar to unfair dismissal, general protections 
claims)

● Prohibition on sexual harassment includes sexual harassment by any 
person in connection with an employee’s work (customers, clients, 
suppliers, member of the public, etc)

● Anti-discrimination provisions in the FW Act updated to be in line with 
other federal anti-discrimination statutes (now references protections for 
discrimination on the basis of breastfeeding, gender identity and intersex 
status)

Sexual harassment and 
discrimination (2)
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To do:
● Update policies and procedures for dealing with sexual harassment 

(including complaint process, etc)
● Implement risk based approach to sexual harassment
● Regular training for staff and managers
● Periodic audits of systems

Sexual harassment and 
discrimination(3)
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● 10 days paid family and domestic violence leave introduced for all 
employees (including casuals) from 1 February 2023 (non-small 
businesses) or 1 August 2023 for small-businesses (less than 15 
employees)

● 10 days available in full each year, does not accrue or carry over
● Should not be referenced as FDV leave in payslips - more regulations to 

follow on this
To do: update policies, procedures and contracts as necessary

Paid family and domestic 
violence leave
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● Gig workers and independent contracting
● The characterisation of who constitutes a casual employee
● ‘Same job, same pay’ = labour hire reform
● Further criminalisation of wage theft

Other likely legislative changes 
to come in 2023
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● An unprecedented imbalance between labour demand and supply 
remains towards the end of 2022, and will continue into early 2023

● Labour shortages have been ubiquitous - across skills, industries and 
geographies

● Surging demand for staff and constrained supply is showing signs of 
generating a price (wages) response

● Employers who put as much focus on Ex as they do to Cx will be best 
placed in 2023

War on Talent
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● Periods of economic uncertainty give rise to stress and anxiety - in 
business owners, leaders and employees

● Practical steps include:
○ Strong internal communications
○ Employee assistance programs
○ Understanding how your employees are feeling? How happy are 

they at work?
● Restructuring and operational changes

Managing Economic Change
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Upskilling Managers

Coaching in the 
Workplace

Emotional 
Intelligence

Managing 
Workplace 

Conflict

Workplace Health 
and Safety

Legal Obligations 
of Employment Leadership 

Development



For more information on how Employment Innovations’ HR Partners 
can help your business, contact our team...

For HR & workplace advice, contact the Employment Innovations 
Advisory team:

Phone:  1300 144 120
Email:  info@employmentinnovations.com

Alternatively, you can schedule a free 1:1 with one of our HR experts! 
https://www.employmentinnovations.com/book-a-free-30-minute-hr-
consultation/

Want to know more?

https://www.employmentinnovations.com/book-a-free-30-minute-hr-consultation/
https://www.employmentinnovations.com/book-a-free-30-minute-hr-consultation/

