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We have grouped questions with common themes that were asked 

during the recent Work, Health & Safety Obligations during COVID-19 

webinar on Thursday 23 September 2021.  

Below are the answers of general nature; if you need guidance specific to 

your business requirements; please contact Employment Innovations or 

EI Legal. 

 

Q:  When staff are a close contact with a COVID case and are advised by 

NSW health that they need to self-isolate, what entitlements are 

available to them and what if they have no sick leave entitlements left?   

A:  Depending on the nature of the employment (whether they are a permanent or 

casual employee) they may be able to take annual leave or long service leave. We do 

not consider it likely that an employee would be able to access “sick leave” (i.e. 

personal/carer’s leave) in circumstances where they feel fit enough to work, but are 

unable to work due to a requirement to self-isolate because of close contact to a 

COVID case. 

Although some modern awards previously provided for paid pandemic leave in the 

aged care sector, these provisions are no longer in place. However, a number of 

awards now provide for unpaid pandemic leave for employees. 

It would also be possible for an employer to agree with the employee to continue to 

pay employees for self-isolation absence, but we do not consider there would be an 

obligation to do so. 

Employees may also be entitled to various forms of Government support, in NSW the 

following would be applicable (subject to eligibility criteria): 

https://www.employmentinnovations.com/contact-us/
https://www.eilegal.com.au/contact-us/
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 Test and Isolate Support Payment: 

https://www.service.nsw.gov.au/transaction/apply-test-and-isolate-support-

payment; and 

 Pandemic Leave Disaster Payment: 

https://www.servicesaustralia.gov.au/individuals/services/centrelink/pandem

ic-leave-disaster-payment-new-south-wales 

 

Q:  Do you have any guidance regarding the best way for people to 

report a psychological hazard or injury?   

A:  We would recommend that safety matters are a standing item on agendas for 

team and 1:1 meetings and that employees are encouraged to discuss any safety 

matters in these forums. Separately, we suggest that employees are made aware 

(through induction, WHS policies, etc) of other means by which they can raise safety 

concerns e.g. through emailing their manager or HR.  

Psychological injuries and hazards may contain more sensitive information than the 

typical injury or hazard. Having sensitive information accessible to too many people 

may inadvertently create additional psychological harm.  

All injuries and incidents (including psychological) must be recorded in the Register of 

Injuries. Where the register of injuries is public or easily accessed by a variety of 

people, the business may introduce a method for redacting sensitive information 

from that public register and maintaining it separately for record keeping purposes. 

To achieve this, the business should identify a confidential way for employees to 

report incidents/injuries, whether it be through existing forms/online reporting 

systems, or a separate system that can be directly sent to a senior manager.  

We would also recommend that a risk assessment is carried out when any new work 

practice is carried out (including when employees begin working from home) and 

that psychological hazards and injuries are considered in this. 

 

https://www.service.nsw.gov.au/transaction/apply-test-and-isolate-support-payment
https://www.service.nsw.gov.au/transaction/apply-test-and-isolate-support-payment
https://www.servicesaustralia.gov.au/individuals/services/centrelink/pandemic-leave-disaster-payment-new-south-wales
https://www.servicesaustralia.gov.au/individuals/services/centrelink/pandemic-leave-disaster-payment-new-south-wales
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Q:  Do you have Mental Health First Aid courses that you can 

recommend?   

A:  Mental Health First Aid Australia (MHFA) is a national organisation that delivers 

this type of training. Call 03 9079 0200 or see their website: www.mhfa.com.au.  

 

Q:  As part of being responsible for the WFH workplace, are we 

responsible for supplying equipment e.g. a chair?  

A:  As an employer, your duty is to ensure an employee’s safety at work (including 

whilst working from home), so far as is reasonably practicable. If an employee does 

not have a chair that is suitable for the nature of their work, for example, if they are 

using a chair which is only designed for an someone to sit in for short periods of 

time, whereas they are in a job that requires them to be seated for long periods, then 

in our view you would be very likely to be required to provide them with a suitable 

chair to meet your duties. An exception to this position might be if you could find 

other ways of enabling them safely to perform their role, e.g. requiring them to have 

regular breaks from sitting.  

  

Q:  Will workers compensation cover accidents and incident at home? Is 

there a criteria to that?   

A:  Yes. Although workers compensation regimes vary between different States and 

Territories, generally speaking the test will be whether an injury was sustained “in 

the course of employment”. This will clearly cover injuries which are sustained when 

an employee is actively working, but also can cover employees whilst performing 

activities that it was reasonably foreseeable they would be performing during the 

work day e.g. going to the bathroom or using the kitchen during a break.  

http://www.mhfa.com.au/
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Any activities which the employee performs which subjects them to abnormal levels 

of risk during a break would not be covered, unless the activity was encouraged by 

the employer (risky sports, etc). 

 

Q:  What is an employer’s responsibility if an employee WFH contracts 

COVID from a family member? Is it covered under worker’s 

compensation or something else?   

A:  Although workers compensation rules vary between States and Territories, 

generally speaking, workers compensation will cover an employee who contracts 

COVID whilst at work, including if the this is contracted whilst the employee is 

working from home from a family member. 

There have yet to be any test cases in this area, but in our view for an employee to 

be covered by workers compensation they would need to show that their work was 

the main / substantial contributing factor in contracting the disease. This might be 

difficult for an employee to demonstrate, unless the employee could prove that they 

contracted it in their home as opposed to in the community in general. Assuming 

they could demonstrate they contracted it in the home, then whether work was the 

main / substantial contributing factor is likely to turn on questions such as what was 

the split of time between working and non-working hours, how did they carry out 

their work and did they work in close proximity to other persons, etc. 

Aside from workers’ compensation rules, an employer’s general duty to ensure an 

employee’s safety (as far as reasonably practicable) might also be relevant, although 

we consider it very unlikely that an employer could be found to have breached their 

WHS duties where an employee contracts COVID from a family member. 

Employers will also be under a duty to report any cases of COVID contracted at work 

to the relevant State / Territory health authority and WHS regulator – see guidance 

here: https://www.safeworkaustralia.gov.au/doc/incident-notification-covid-19 

 

https://www.safeworkaustralia.gov.au/doc/incident-notification-covid-19
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Q:  Can an employer insist on a working from the office or is it 

reasonable for employees to be able to choose to work from home?   

A:  This will depend on a number of factors including the terms of the employee’s 

employment contract. A well drafted contract would provide that an employee may 

be required to work from any location reasonably required by the employer (e.g. 

both in the office and from home). 

Assuming the contract is drafted in this way, if an employer can ensure the safety of 

employees in an office environment, then they should be able to direct an employee 

to perform work from there, as explained above.  

Of course, if an employee wishes to work from home then in the interests of good 

employee relations and employee engagement it would be prudent for employers to 

agree to this where they can. But ultimately it is a question for employers as to how 

they wish their business to operate in this regard. 

Employees with at least 12 months continuous service are entitled to request flexible 

working arrangements under the Fair Work Act 2009 if this is needed for special 

reasons such as the employee’s health, age or caring responsibilities. This can 

include requests to work from home. Such a request must be made in writing. An 

employer must agree to such requests unless there are reasonable grounds to refuse 

them, a response must be given in writing within 21 days of the request and detail 

the reasons for any refusal. 

 

 Q: Is there a template available for a vaccination policy?   

A:  Template vaccination policies are available to all Employment Innovations’ clients 

with an HR Essentials, Safety Partner or HR Partner subscription as part of their 

subscription. Please contact us if you require a template policy. 
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Q:  How do we deal with Anti-Vaxxers and people who refuse to return 

to the office?   

A:  Our advice would be to consult with employees early in relation to your plans 

regarding vaccinations and return to work plans. Ideally all such issues can be 

resolved through mutual agreement.  

We also recommend that your plans in regards to both matters be guided by a 

detailed risk assessment looking at the health and safety risks.  The highly 

contagious nature of the Delta variant of coronavirus will be a relevant factor in the 

risk assessment and your plans going forward. 

If the outcome of the assessment is that it is necessary to have a mandatory 

vaccination policy in order to meet your health and safety obligations (or there are 

other compelling reasons for implementing such a policy), then it would likely to be 

possible to require employees to be vaccinated in order to continue their 

employment. If an employee refuses (but this is not on medical or religious grounds) 

then it would be likely that an employer would ultimately be able to terminate the 

employee’s employment if no alternative arrangements were possible. This should 

be very much an option of last resort after all other options are considered – e.g. can 

the employee work from home or can other controls be put in place?  

The law in this area, is, however, uncertain, given there are yet to be any test cases 

on these questions, we would therefore recommend seeking professional advice on 

your individual circumstances. 

If after a risk assessment you deem that it is safe for employees to return to the 

physical workplace, then you should be able to direct them to do so. Where 

employees are reluctant to do so, we would recommend that they are fully consulted 

and you try and address their concerns and reach an agreement with the employee 

about how things are taken forward. If, however, you can provide a safe physical 

workplace and deem it necessary for an employee to perform their work from that 

location, it would be likely that ultimately you could lawfully terminate an 

employee’s employment for continued refusal to return. As above, this should be 
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very much an option of last resort after all other options are considered. We also 

note that the law is uncertain given there are yet to be any test cases on these 

questions, we would therefore recommend seeking professional advice on your 

individual circumstances. 

 

Q:  How do we manage those employees who refuse to take the vaccine 

due to medical reasons?   

A:  If an employee is unable to be vaccinated for medical reasons we would 

recommend that they are consulted as early as possible in order to seek to agree a 

mutually acceptable way forward. 

It would generally be possible to ask employees for proof of the medical advice in 

this regard. 

Although discrimination law varies between States and Territories, if an employee is 

unable to be vaccinated on medical grounds, then generally an employer would have 

a duty to seek to accommodate this position, as far as they reasonably can. This 

might, for example, involve allowing the employee to work from home or to perform 

work with other controls in place (social distancing, mask wearing, etc). However, if 

it is the case that it is necessary for all employees to be vaccinated in order to safely 

perform work, then it may be that (as a last resort) an employee who is not 

vaccinated (including on medical grounds) could have their employment lawfully 

terminated. As above, we note that the law is uncertain in this area, given there are 

yet to be any test cases on these questions. We would therefore recommend seeking 

professional advice on your individual circumstances. 
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Q: If there is no specific law requiring a person to be vaccinated, 

individuals, businesses and service providers are encouraged to obtain 

legal advice about their own specific circumstances, and to carefully 

consider the position of vulnerable groups in the community before 

imposing any blanket COVID-19 vaccination policies or conditions. These 

may have unintended consequences, particularly for some people with 

disability, and may also breach federal discrimination law.  

A: We agree. Remember that the choice of being vaccinated / not vaccinated is not 

protected by discrimination law itself, but where an individual is not vaccinated on 

health grounds this is where (disability) discrimination law is relevant (because a 

policy that mandates mandatory vaccines for all will have adverse impacts on people 

who are unable to be vaccinated on health grounds). Such discrimination will not be 

unlawful where an employer is unable to make “reasonable adjustments” to allow 

the employee to perform the “inherent requirements” of the job.  

In such a situation, relevant questions will include whether being vaccinated is an 

inherent requirement of the job (in order to protect health and safety) and whether it 

would be reasonable to make adjustments to allow the employee to perform the role 

(e.g. allowing them to work from home, imposing other controls such as PPE or 

testing, etc). Professional advice should always be sought on the employer (and their 

employees’) individual circumstances. 

 

 Q:  Can we mandate that unvaccinated team members cannot attend 

the office (i.e. must continue to work from home) or social events due 

to risk to other team members? 

A:  As above, this will depend on the risk assessment that is performed. If the 

outcome is that it is necessary for employees to be vaccinated to attend the office or 

attend social events,  then it would seem to be reasonable to direct employees that 

they are only able to continue to work by working from home, and also that they be 
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excluded from (physical) social events. We are yet to have any test cases in this area, 

the situation is not completely certain – professional advice should be sought. 

  

Q:  Is forcing an employee to be vaccinated a form of bullying?  

A:  In our view, care should be taken to avoid presenting a vaccination policy as 

forcing an employee to be vaccinated. Rather, we would recommend that it is 

presented as completely a matter of individual choice as to be vaccinated or not. 

However, in certain circumstances there may be consequences for employees where 

they choose not to be vaccinated, in order to ensure health and safety. In such a case 

we cannot see that a vaccination policy would be found to be a form of bullying.  

  

Q: Can we have rapid antigen testing available for those who do not 

wish to be vaccinated or can't medically be vaccinated? 

A:  This would seem to likely be a legitimate control mechanism for employees who 

are not vaccinated, as it aims to allow you to (very quickly) determine whether an 

employee is carrying the virus before you permit the employee access to a physical 

workplace.  

As with any other form of control it will be important to consider the availability of 

the control and its effectiveness (its accuracy is not as high as other, slower, forms of 

testing). For guidance in respect of rapid antigen testing in NSW see: 

https://www.nsw.gov.au/covid-19/health-and-wellbeing/rapid-antigen-testing 

 

  

https://www.nsw.gov.au/covid-19/health-and-wellbeing/rapid-antigen-testing
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Q:  Can you have a risk assessment per role within an organisation and 

mandate vaccinations based on role? Or should it be a company 

decision and same goes for everyone regardless?   

A:  We consider that the best approach would be to apply a risk assessment on an 

employee-by-employee basis. There may be employees that can be grouped together 

where they are performing identical (or similar) roles. But the risks might be very 

different between (for example) employees who work in an office versus employees 

who are “on the road”. 

It may well be, therefore, that it would be appropriate to mandate vaccinations in 

certain roles and not others. 

 

Q:  I understand there is no case law for COVID, however, is there case 

law that could be considered in a COVID vax case?   

A:  There are a number of relevant cases concerning flu vaccines. These have 

generally supported the view that it is possible to mandate flu vaccines (and for 

employees to be lawfully dismissed for failing to comply) where the vaccine was 

being mandated on health and safety grounds. 

Similarly, there are a number of cases concerning drug and alcohol testing where it 

has been found to be lawful to have a mandatory testing program and that an 

employee can be lawfully dismissed in order to protect health and safety where they 

have refused to have a test, or have tested positively. These cases, in our view, 

support the position that mandatory vaccines can be justified on health and safety 

grounds, but all cases will depend on their own facts.  
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Q:  How do we know who is fully vaccinated? Can we ask for the 

passport? 

Vaccination status will be “sensitive personal information” under the terms of the 

Privacy Act 1988 (Cth), therefore will only generally be possible to collect where:  

 the employee has consented to the collection of vaccine information; 

 the information is reasonably necessary, or directly related to, one or more of 

the employer’s functions or activities, such as to prevent or manage COVID-19 

in the workplace; and 

 the employee must be notified about how their vaccine information will be 

used. 

If an employer considers it is necessary to collect vaccine information in order to 

make decisions and plans for managing COVID in the workplace, then in our view, 

collecting vaccine information is likely to be lawful (although – as with many of these 

matters – there are yet to be any test cases). 

See further guidance here: https://www.oaic.gov.au/privacy/guidance-and-

advice/coronavirus-covid-19-vaccinations-understanding-your-privacy-obligations-

to-your-staff/ 

Examples of the different forms of proof of vaccination status are detailed here: 

https://www.servicesaustralia.gov.au/individuals/subjects/getting-help-during-

coronavirus-covid-19/covid-19-vaccinations/how-get-proof 

 

  

https://www.oaic.gov.au/privacy/guidance-and-advice/coronavirus-covid-19-vaccinations-understanding-your-privacy-obligations-to-your-staff/
https://www.oaic.gov.au/privacy/guidance-and-advice/coronavirus-covid-19-vaccinations-understanding-your-privacy-obligations-to-your-staff/
https://www.oaic.gov.au/privacy/guidance-and-advice/coronavirus-covid-19-vaccinations-understanding-your-privacy-obligations-to-your-staff/
https://www.servicesaustralia.gov.au/individuals/subjects/getting-help-during-coronavirus-covid-19/covid-19-vaccinations/how-get-proof
https://www.servicesaustralia.gov.au/individuals/subjects/getting-help-during-coronavirus-covid-19/covid-19-vaccinations/how-get-proof
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Q:  Is the 'evidence' of vaccination an employee record for the purposes 

of the Privacy Act 1988 (Cth)?   

A:  An employee record is defined under section 6(1) of the Privacy Act 1988 (Cth) to 

mean a record of personal information relating to the employment of the employee, 

so would be likely to include vaccine evidence.  

The Act contains various exemptions for employers when handling employee records, 

however, these exemptions only relate to information once it has been collected, but 

not to the collection itself. Therefore, an employer will need to comply with the 

provisions of the Act when collecting vaccine information (see the three bullet points 

in the answer above). 

 

--- END --- 

 

  


