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We have grouped questions with common themes that were asked during the 
recent webinar held on Thursday 10 February 2022 on HR Trends for 2022:  Rethink 
Your Workplace.  

Below are the answers of general nature; if you need guidance specific to your 
business requirements; please contact the HR Partner team at Employment 
Innovations. 

 

Q:  How would you recommend it is best to protect against future 
claims of excessive unpaid worked hours from employees WFH?  i.e. 
work that is undertaken outside of 'typical' work hours that become 
'habit'.  

A:  We would recommend that you set very clear rules in an overtime policy about 
when extra hours are and are not permitted to be worked. If you make it clear, for 
example, that employees must have written permission from their manager before 
they work additional hours, if they then work additional hours in breach of this 
requirement, they will generally not have to be paid.  

However, it would be very important that if it came to your attention that additional 
hours were being worked, that this was not simply ignored. You would be expected 
to address this with the employee that this was in breach of the policy, and if 
appropriate, take disciplinary action if this continued (e.g. a formal written warning). 

If it appears that the role could not be adequately performed without additional 
hours being worked, it may be that you would need to consider redistributing duties 
to other employees or altering the responsibilities of the role in other ways. 

 

  

https://www.employmentinnovations.com/contact-us/
https://www.employmentinnovations.com/contact-us/
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Q:  Vaccinations are not mandated in our workplace, but we highly 
recommend current and new staff are vaccinated and this is 
communicated clearly to all staff. Is this a good approach? Is this the 
best approach? 

A:  Whether a policy of “encouraged vaccination” versus “mandatory vaccinations” is 
the best approach in a workplace, will depend on the exact circumstances of the 
business, including the risks of COVID-19 to staff and other persons affected by the 
company’s work. This will include factors such as the number of vulnerable people in 
the workplace and whether other safety control measures are possible (working 
from home, social distancing, etc). 

We would recommend a vaccination policy be developed following a WHS risk 
assessment and consultation with staff. 

Given the current health advice about the effectiveness of vaccinations to control the 
risks of COVID-19, we see no significant risks to employers of encouraging 
vaccinations. 

Whether it is possible to require existing employees to be vaccinated (if this was not 
originally expressed as a requirement of their employment with the company) will 
depend on whether the requirement is “lawful and reasonable” in all the 
circumstances.  

It is generally less problematic to require a job applicant to be vaccinated, compared 
to an existing employee. If it is made clear to job applicants that being vaccinated 
will be a condition of employment, then the main risk is in discrimination law. For 
example, if an applicant was unable to be vaccinated due to a medical condition, it 
may be unlawful to decline to offer them employment on this basis.  

We would recommend professional advice is sought on these issues. 
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Q:  We’ve had concerns about hot-desking and shared workspaces. 
What might be the best approach to managing this process? 

A:  We would recommend that the risks of hot-desking and COVID-19 are subject to a 
WHS risk assessment. Measures that you could consider implementing to control the 
risks include: 

• Maintaining adequate distancing between workspaces; 
• Use of hand sanitisers; 
• Adequate antibacterial wipes to be provided and staff required to wipe down 

these areas before and after use; 
• Regular professional cleaning of the workstations; 
• Rules relating to how hot desks are distributed to try and reduce the frequency 

of a desk being used immediately after someone has vacated; 
• Adequate signage to reinforce COVID-19 safe practices. 

 

As with any work, health and safety controls, you should consult with your workforce 
about the suitability of these measures. 

 

Q:  Is there any guidance around what would be involved in the 
consultation process (regarding vaccination mandates)? What specific 
items would need to be addressed? 

A:  We would suggest an approach to consultation could look like this: 

• Informing employees of the risks of COVID-19 and how this may affect people 
in the workplace; 

• Providing details of the risk assessment you have performed and the different 
control measures that are available; 

• Seeking employee feedback on these control measures; 
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• Consider any feedback and inform employees of your response to it; 
• If after you have received this feedback, your view is that mandating 

vaccinations is an appropriate method for controlling the risks, provide 
employees with a copy of a draft vaccination policy for their further comment; 

• Consider and reply to any further feedback; 
• If your view is still to implement the policy, issue the final policy to all 

employees providing mechanisms for them to ask questions and for further 
information. 

 

Q:  What is the position for industries where the Government has 
mandated vaccines i.e. the disability sector or aged care industry? Is 
there any potential ongoing liability for employers? 

A:  This is still an evolving area of the law, and it is not clear exactly how it operates 
in these circumstances. We think there is an argument that a worker who is 
vaccinated as a result of a Government mandate that says that they must be 
vaccinated to attend work (and then who has an adverse reaction to the vaccine) 
would be deemed to have sustained an illness or injury in the course of their 
employment.  

That being the case they would generally be able to make a claim against the 
employer’s workers compensation insurance (or against the Government funded 
vaccine claims scheme), as above. 
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Q:  Is informed consent required prior to requesting and obtaining 
vaccination status from employees working in organisations that are 
required to comply with government mandates? 

A:  This depends on how the government mandate is worded. If the mandate 
requires the employee to provide the vaccine status information to their employer, 
then consent may not always be required. 

You may wish to refer to the Office of the Australian Information Commissioner 
guidance.  

This states: 

“There are some circumstances where you may collect health information 
without consent, such as where the collection is required or authorised by 
Australian law. This could include an Act of the Commonwealth or a State or 
Territory, or regulations or any other instrument made under such an Act, 
including public health orders or directions. 

State and territory public health orders are continually being updated to 
respond to the COVID-19 pandemic. You should monitor these developments 
and review the specific requirements of any relevant orders or directions 
issued by your state and territory health authority to determine your 
obligations to collect vaccination status information from your employees. 
Consult your relevant Department of Health to find out about any relevant 
requirements to collect proof of vaccination.” 

 

We would say that in any event, it would be best practice to inform employees why 
vaccine status needs to be collected (e.g. to comply with a government mandate), 
who will have access to it, whether it will be shared outside of the company, etc.   

 

https://www.oaic.gov.au/privacy/guidance-and-advice/coronavirus-covid-19-vaccinations-understanding-your-privacy-obligations-to-your-staff
https://www.oaic.gov.au/privacy/guidance-and-advice/coronavirus-covid-19-vaccinations-understanding-your-privacy-obligations-to-your-staff
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Q:  Who is liable for any vaccine damage to staff who are mandated to 
receive the vax? 

A:  This is still a developing area of the law, but we consider it is possible that this 
would be deemed to be an injury or illness sustained in the course of employment. 

Although it may therefore be possible for an employee to make a claim against their 
employer (which would be generally be covered by their workers’ compensation 
insurance), the Government has introduced a scheme whereby employees are 
compensated for such injuries or illnesses by the Government, see further 
information here.  

Given the terms of the scheme are more generous than an employee would receive 
under a workers compensation claim, it is expected that an employee would seek 
compensation through the scheme, rather than by claiming the employer’s workers 
compensation. 

 

Q:  Regarding the obligation to offer casual employees’ conversion to 
permanent employment, is there a minimum number of hours that are 
considered "regular hours"? 

A:  The right for casuals to convert to permanent employment arises where they 
have been employed for 12 months and over at least the last 6 months they have 
worked in a regular pattern of hours. 

There is no minimum number of hours that must be worked for this to be deemed a 
regular pattern. 

For example, an employee who works one hour, every Monday at 9:00 am, each 
week for 6 months, would (in our view) be deemed to be working a regular pattern 
of hours. 

 

https://www.servicesaustralia.gov.au/covid-19-vaccine-claims-scheme
https://www.servicesaustralia.gov.au/covid-19-vaccine-claims-scheme
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Q:  Is there a requirement to offer casual conversion on more than 1 
occasion e.g. after 12 months then again in 2 years? 

A:  No - for employers with at least 15 employees, the obligation is just at the first 12 
month anniversary of employment (if the last 6 months have involved the employee 
working a regular pattern of work). 

The offer does not need to be made every 12 months. However, employees can 
request conversion to permanent employment once every 6 months after the initial 
offer is made. Download our free guide on Casual Conversion. 

 

Q:  Just checking here how to determine the head count of a business 
that has a varying number of employees? i.e.  a cafe that can employee 
20 employees sometime and 13 other time - is this a small business or 
not? 

A:  It is possible for a business to be a small business at some times, and not a small 
business at other times. The number of employees will need to be assessed at the 
relevant time that an obligation on the business arises. 

For example, if one employee has their 12 month anniversary of employment on 1 
January 2022 and the business has 14 employees at that time, then they will be 
deemed to be an employee of a small business. If the business hires another 
employee on the next day (2 January 2022), then an employee whose 12 month 
anniversary is on that day (2 January 2022), will be deemed to be an employee of a 
non-small business (15 employees or more). 

  

https://insights.employmentinnovations.com/casual-conversion-guide
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Q:  So if they are truly ‘casual’ and don’t have ‘regular hours’ - do we 
still need to do anything (over 15 employees)? 

A:  No. It is only where they have worked for 12 months and at least the last 6 
months have been in a regular pattern of work where you would need to do 
something - either offer conversion or inform the employee of the reason it is not 
being offered (i.e. there are reasonable grounds for not doing so). 

 

Q:  Can an employer convert a full-time employee to part-time due to 
lack of available hours of work?  

A:  It will be important to consider the terms of any modern award or enterprise 
agreement that applies to the employee. Generally speaking, it is not possible to 
reduce an employee’s hours without their agreement. 

If this means that there is not sufficient work for the employee, then ultimately this 
may give grounds to make the employee redundant. 

Hopefully, if an employee is faced with the option of reducing their hours, rather 
than being made redundant, they will accept the offer of part-time employment. We 
have a free guide and checklist on the redundancy process. 

 

Q:  Can an employer convert a full time employee to part-time during 
the probation period due to the inability to secure full time hours 
offered to the employee, noting there is no employment contract signed 
with the employee? 

A:  As above, it will be important to consider the terms of any modern award or 
enterprise agreement that applies to the employee. Generally speaking, it is not 
possible to reduce an employee’s hours from full-time to part-time without their 
agreement, regardless of whether a written contract is in place. 

https://insights.employmentinnovations.com/redundancy-process-checklist
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Q:  Will Employment Hero update their casual employment contracts to 
reflect the new statutory definition?   

A:  We have checked the current casual employment contract available within 
Employment Hero - this has already been updated to reference wording consistent 
with the statutory definition. 

 

Q:  What changes have been made to super, specifically the rules 
governing under 18's? 

A:  The current rules regarding when an employer must make superannuation are as 
follows: 

Generally, your employer must pay super for you if you are: 

• 18 years old or over, and are paid $450 or more (before tax) in a calendar 
month; 

• Under 18 years old, being paid $450 or more (before tax) in a calendar month 
and working more than 30 hours in a week. 

 

Please note, however, that some modern awards have more generous entitlements 
for employees. For example, the Hospitality (General) Industry Award states that an 
employer must make super contributions to any employee earning $350 in a 
calendar month (regardless of age). 

From 1 July 2022, employees (including those who are under 18) who earn less than 
$450 per month must be paid a super guarantee by their employer, if they satisfy the 
other eligibility requirements. 
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Q:  Sometimes a casual worker is really good and exceeding 
expectations. Waiting for 12 months to offer permanent work may be 
too late. If reviewed and offered at the 6 month bracket, is there any 
rule/regulation broken? 

A:  No, there is nothing stopping an employer from offering a casual employee 
conversion to a permanent employee at any time. 

 

Q:  Where an employee works totally remotely, what should they be 
reimbursed for in terms of expenses for a home office and in what form 
should it be paid? 

A:  Ideally a policy should be implemented which makes clear which expenses an 
employer will reimburse an employee for. Generally speaking, an employee should 
be reimbursed for any expense incurred in the performance of their role, where it is 
reasonable to do so. 

For example, it might well be reasonable to expect that an employee can provide 
their own desk for performing work if they already have a desk in their home. On the 
other hand, if they require a printer to perform their role, and they do not own a 
printer, it would probably be unreasonable to expect an employee to incur the costs 
of purchasing a printer if this is the only way that they can print materials needed for 
work. 

In terms of how reimbursement for expenses is paid, these are usually processed 
through the payroll system but may be subject to fringe benefits tax in certain 
circumstances. See further ATO guidance on Fringe Benefits Tax payments. 

 

--- END ---  

https://www.ato.gov.au/general/fringe-benefits-tax-(fbt)/types-of-fringe-benefits/expense-payment-fringe-benefits/

