
WEBINAR Q&A: 
Pre-Employment Checks and Screening: Tips & Advice 

    

We have grouped questions with common themes that were asked during the 
recent webinar on Pre-Employment Checks and Screening: Tips & Advice co-hosted 
by Simon Obee & Khai Ngo (CEO, VerifyNow) on Thursday 28 October 2021.  

Below are the answers of general nature; if you need guidance specific to your 
business requirements; please contact the team at Employment Innovations or 
VerifyNow. 

 

Q:  Is it safe to make an email 'offer of employment' prior to completing 
all the checks and say it is dependent upon the outcome of the checks? 
What happens if something comes up in the checks and you want to 
rescind the offer? 

A:  Best practice would be to make any offer of employment after you have 
completed all the relevant screening checks. However, so long as any offer of 
employment is clearly expressed as being subject to successful screening checks 
being completed, there would be no issue in withdrawing the offer if something 
problematic comes up.  

 

Q:  Does a Credit Check just show the score/no bankruptcies etc or the 
employee's entire credit history/open accounts etc?   

A:  There are several service providers that offer a free credit check for individuals. It 
also depends on the product you order as some may include bankruptcy checks may 
be part of the service offering that can be bundled. VerifyNow offers Bankruptcy 
Check but does not offer credit checks as a service. 

 

  

https://www.employmentinnovations.com/contact-us/
https://verifynow.com.au/
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Q:  Can you please cover the difference between a police check and a 
WWCC and whether/why you would do both?   

A:  The Working with Children Check (WWCC) is a requirement for anyone who 
works or volunteers in child-related work in NSW. There are equivalents checks in 
other states such as Blue Card in Queensland or Working with Vulnerable People 
(WWVP) Registration in the ACT.  

The working with children check is an ongoing assessment of a person’s eligibility to 
work or volunteer with children based on their known past police and disciplinary 
information. This may include all spent convictions, pending and non-conviction 
charges. Applicants request the check through Service NSW, whereas Police Checks 
can be requested through Accredited Bodies such as VerifyNow.  

A Police Check is only current at the time of issue and is a list of offences from a 
person’s criminal history which can be disclosed and is suitable for pre-employment 
screening purposes (not limited to roles for child related positions). 

 

Q:  Once we have run a police check, is there any requirement to keep 
the application form and associated IDs for the 12 months?  

A:  This will depend on your arrangement with the service provider. If you are a Legal 
Entity Customer through the Australian Criminal Intelligence Commission (ACIC) and 
your organisation is responsible for the collection of applications and associated 
identity documents directly, you will have specific storage, retention and deletion 
requirements as outlined by your agreement with the ACIC and your accredited 
body.  

However, if you have an arrangement where your applicants submit their application 
and associated identity documents through your provider's platform, then your 
requirements may be different. If you have not collected or stored any of this 
information, you won’t have a requirement to keep or delete after 12 months. That 
would be the responsibility of your service provider. This is the most common 
arrangement VerifyNow has with our clients (we handle the collection, storage and 
deletion of identity documents and application information). 
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Q:  Could you please clarify timeframes regarding when an International 
Police Checks is required?  

A:  This will depend on your risk appetite and the requirements/risk profile of the 
role. Generally, if a candidate has spent a substantial time abroad (substantial is up 
to your organisation’s definition e.g., 6 months or more) then an international police 
check is advisable. How far back do you consider relevant will again depend on the 
role and risk appetite. Keep in mind what the consequences and impact of a 
candidate having a disclosable court outcome/criminal charge from abroad would 
mean. Some organisations may deem any period from the time the person is 18 
years old is relevant.  

 

Q:  Could you please clarify regarding International Police Clearance. A 
candidate lived overseas 7 years ago, does it still apply and is it 
relevant? Just clarifying whether it's for the last 5 years only?   

A:  Answered Above 

 

Q:  Can you please explain if an NDIS Worker Screening Check will 
replace a police check or a WWCC? 

A:  There is still a role for police checks to play in the NDIS sector. The NDIS Worker 
Screening Check is an assessment of whether a person who works, or seeks to work, 
with people with disability poses a risk to them. The assessment determines whether 
a person is cleared or excluded from working in certain roles with people with 
disability. 

If you work with NDIS participants (in a risk assessed role) for an aged care provider 
that is also a registered NDIS provider - the answer, is you should have an NDIS 
Worker Screening Check.  

However, if you do not work in a risk assessment role with NDIS participants or work 
for an aged care provider that is not a registered NDIS provider - then a police check 
certificate is sufficient. More information is available through the Australian 
Government Department of Health website.  



WEBINAR Q&A: 
Pre-Employment Checks and Screening: Tips & Advice 

    

Q:  Does the privacy law apply to reference checks i.e., do I have to 
inform the referee re: privacy and confidentiality and share our privacy 
statement with the referee? And does this only apply if our turnover is 
over $3M?  

A:  Collecting a reference would involve collecting personal information from the 
referee if the reference included the referee’s name (but not if they provided the 
reference anonymously), so the Privacy Act 1988 (Cth) would be engaged. However, 
the Privacy Act only applies to an organisation with an annual turnover of over $3 
million. 

For businesses whom the Privacy Act applies to, it would be necessary to tell the 
referee how you were going to use their personal information (i.e., for the purposes 
of reference-checking a job applicant). Your privacy policy*, detailing how the 
business handles personal information should be available on your website or 
available on request. 

Whether or not the Privacy Act applies to a business, you should always get a 
referee’s consent if you want to share details of the reference with the job applicant, 
due to obligations of confidentiality. 

(*All businesses covered by the Privacy Act are required to have a privacy policy. See 
further information here. Please contact us if you require assistance in developing 
your privacy policy). 

 

Q:  Can you contact the HR departments of prior employers without the 
employee’s consent i.e., going over and above references the employee 
(referee) nominated?  

A:  This would be likely to breach obligations under privacy and confidentiality law. 

  

https://www.oaic.gov.au/privacy/your-privacy-rights/what-is-a-privacy-policy
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Q:  Can a hiring manager do their own informal reference check within 
his/her own network/contacts without the consent of the candidate?  

A:  The Privacy Act 1988 (Cth) only applies to where records of personal information 
are kept, so would not apply to conversations where no information is recorded.  

It would be prudent to consider, however, whether it would be appropriate to share 
the fact that you have a job application from someone if it is clear that they have 
provided that information to you in confidence, given that it could have adverse 
consequences for the job applicant if this fact was fed back to their current 
employer. 

 

Q:  Is it not sufficient consent to contact a referee when the candidate 
supplies the referee’s name/details on their resume?   

A:  If a referee’s name and contact details are supplied with a resume, we consider 
there would be a good argument that the job applicant was giving their consent for 
the referee to be contacted. Best practice would be to confirm this with the job 
applicant unless they have made it abundantly clear in their application that they are 
happy for the referee to be contacted (for example, by stating “please feel free to 
contact the following referees….”) 
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Q:  When doing employee checks e.g., checking the status of an 
employee’s history at a company/reason for leaving, if the employee 
has not given a previous employer’s details to be used as the reference 
check, can you reference check this organisation anyway? 

A: Our view would be that you should not undertake any reference checks without 
the job applicant’s permission due to obligations under privacy and confidentiality 
law. If a job applicant has not provided a particular former employer as a reference 
you may wish to discuss this with the applicant. If they cannot provide a satisfactory 
reason for this, you may wish to not proceed with their application. 

It may be that you can persuade them to consent to you contacting the previous 
employer if you give the job applicant an opportunity to first explain why the 
business might provide an unfavourable reference, and why the job applicant does 
not consider this would be accurate. 

 

Q: The employee may not want to provide a previous employer as a 
reference as the employee may have left to join a competitor or there 
was a toxic work culture at that company, or their old Manager may 
have taken their resignation personally. Their previous manager may 
provide a bad reference as a result. People leave leaders and not 
companies at times. How do you address this?   

A:  As above, if a job applicant does not provide the details of a particular previous 
employer as a referee it would be a good idea to discuss with the applicant why this 
is the case. 

Particularly if an unfavourable reference is received, it would be a good idea to ask 
the referee’s permission to disclose this to the applicant, which would then give you 
an opportunity to discuss the reference with the applicant and get their point of 
view. 
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Q:  Are you allowed to do health/medical checks?   

A:  Yes - so long as the applicant consents, there is no issue in doing health / medical 
checks. However, it would be wise to limit the checks to considering whether the 
applicant has any health / medical issues which are relevant to the role (rather than 
collecting information on their whole medical history). 

If you collect irrelevant health / medical information you run the risk that an 
unsuccessful applicant will allege the reason they were not offered the role was due 
to the health / medical information you hold. This could give rise to a claim under 
discrimination law. 

 

Q:  Could you mitigate some of this risk of collecting too much medical / 
health information by asking candidates if they have any issues that 
may prevent them from being able to perform their duties in this role 
before you send them off for a pre-employment medical check?   

A:  We consider it is good practice to answer a question such as this of all job 
applicants, however it is not a fail-safe approach. There may well be health / medical 
issues which a job applicant does not consider would hinder them in performing their 
role, but which a medical assessor may consider would have an impact on their 
ability to perform the role. 

  



WEBINAR Q&A: 
Pre-Employment Checks and Screening: Tips & Advice 

    

Q:  How much health info can an employer collect such as vaccination 
status or prior worker’s compensation claims?   

A:  In some instances, public health orders and directions require an employer to 
collect vaccination status information. Where such requirements are not in place, 
then a business could only collect this information where it was reasonably necessary 
for it to carry out a legitimate function or activity (such as how to meet its duties 
under WHS legislation to provide a safe place of work) and where an individual has 
given their consent to disclosing this information. 

So long as vaccination information is genuinely needed for a business to carry out its 
WHS duties (e.g. to provide a safe place of work to all workers) we do not see an 
issue in requesting job applicants to show proof of vaccination.  

The usual Privacy Act considerations would apply regarding the information to be 
given to job applicants about what use the information would be used for, etc. See 
further guidance here. 

Job applicants are protected under law from being adversely treated on the ground 
of having made a workers compensation claim. We would therefore strongly advise 
against asking about previous workers compensation claims. Details of previous 
(relevant) injuries and illnesses are fine to ask about, but we do not see why it would 
then be necessary to seek information about whether the injury / illness resulted in a 
workers compensation claim. 

  

https://www.oaic.gov.au/privacy/guidance-and-advice/coronavirus-covid-19-vaccinations-understanding-your-privacy-obligations-to-your-staff
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Q:  Are we able to request and hold copies of COVID vaccinations 
certificates?   

A:  As above, it will be possible to check vaccine status if this is required by a public 
health order or is reasonably necessary for one of the organisation’s functions / 
activities (such as ensuring health and safety). 

However, to comply with Privacy Act obligations, businesses should make sure that 
they are only holding sensitive personal information in so far as is necessary. Some 
immunisation certificates also contain additional information that an employer 
would not need for these purposes such as the Individual Healthcare Identifier (IHI), 
which is a number which is linked to an individual’s health records. 

Employers may therefore wish to only store redacted copies of these certificates, or 
to sight these certificates (in person or via a video call) but not to actually keep 
copies. 
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Q:  What would be suggested best practices for managing COVID 
vaccination status within pre-employment checks; taking into 
consideration: privacy, record keeping, discrimination etc?   

A:  As above, we would suggest that job applicants are given a written statement 
about why this information is necessary to collect, what it will be used for, who it will 
be shared with, etc. They should also be given access to the businesses’ privacy 
policy*. 

Only the minimum amount of information should be kept. In NSW it is possible to 
view a digital vaccination certificate that does not contain any additional sensitive 
health information, but where an employee needs to prove their vaccination status 
by providing an immunisation certificate, an employer should not record the 
Individual Healthcare Identifier (IHI) contained within it: either sight the certificate 
and keep a record that you have (but do not keep a copy of the certificate), or ask 
the job applicant to provide a redacted copy. 

Store this securely and only allow access to those in the business who it is necessary 
to have access. 

(*All businesses covered by the Privacy Act - those with an annual turnover of more 
than $3 million must have a privacy policy. Please contact us if you require 
assistance with developing a privacy policy). 

  

https://www.oaic.gov.au/privacy/your-privacy-rights/what-is-a-privacy-policy
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Q:  In the new post-COVID climate, can it be a condition of employment 
to be fully vaccinated (for new employees)?   

A:  It is generally accepted that it is much less problematic to require new employees 
to be vaccinated as a condition of employment, rather than to require existing 
employees to be vaccinated (who did not know this was a requirement when they 
took the job). For existing employees there is then a question about whether this is a 
reasonable requirement.  

These reasonableness requirements do not apply to new employees. 

Where a risk does arise for new employees is under the discrimation law. Although 
vaccination status is not protected under any discrimination law, discrimination on 
the grounds of health, pregnancy (and in some States and Territories) religion are. 

If, therefore, a job applicant was unable to be vaccinated due to one of these reasons 
(health, pregnancy, religion) then there is a possibility that it would be unlawful 
discrimination if they were not offered a role because of this. It is anticipated that 
the instance of someone not being vaccinated for one of these reasons will be very 
rare. 

Generally, there is an exemption from unlawful discrimination on these grounds 
where the employer has acted reasonably. In other words, if they could demonstrate 
that it was not reasonable to employ an unvaccinated person in a role (even if the 
reason for not being vaccinated was on protected grounds), for example on health 
and safety grounds, then this would generally “trump” an individual’s rights under 
discrimination law. 

It would be advisable to deal with such situations on a case by case basis and to 
consider whether there was any reasonable ground the unvaccinated person could 
be reasonably accommodated (Could they perform the role remotely? Are there 
other safeguards that could be put in place - regular COVID testing, for example?). 
Professional advice should be sought in these situations. Please contact us for 
assistance. 
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Q:  Can you impose a continuing obligation to disclose vaccination 
status e.g., for boosters?   

A:  Yes - this should go in the employment contract if it is a requirement of the role. 
Please contact us if you require assistance with the drafting of an appropriate clause. 

 

Q:  If there is a Public Health Order stating workers in your industry 
must be vaccinated, can existing workers refuse and still be employed?   

A:  Generally public health orders require employees to be vaccinated when 
performing a certain type of work (e.g., caring for elderly people), an employee could 
not refuse to be vaccinated and lawfully perform this work. If an employer allowed 
them to do this, they would also be breaching the law. 

That is not to say that an employee would necessarily have to have their 
employment ended. There might be other options (to take a period of leave, to have 
their role adjusted to allow them to work remotely, etc). But if none of these are 
possible an employer might well have valid grounds to dismiss an employee (after 
fully consulting with them, etc). Professional advice should be sought, please contact 
us if you require further guidance. 
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Q:  An employer has a legal duty to ensure all employees work in a safe 
working place?  Employees who are not vaccinated may cause a health 
risk for all other employees, but how does the employer manage this? 

A:  We would suggest that you start by doing a risk assessment and then considering 
what controls can be put in place to ensure, as far as reasonably practicable, that 
everyone’s health and safety in the workplace be protected. 

In some circumstances a mandatory vaccination policy may be appropriate. See our 
further guidance here. 

We also discuss the topic in our Work, Health & Safety during COVID-19 webinar.  

Please contact us if you require further advice in this area. 

 

Q:  Could it be considered reasonable to not appoint someone as they 
are in a wheelchair, where the reason is that the current office space is 
not accessible and cannot be made accessible i.e., an old building under 
lease?   

A:  This will very much depend on the circumstances of the case, but these sorts of 
considerations could well justify why making alterations to the building was not a 
“reasonable adjustment”. Professional advice should be sought on your own 
individual circumstances, please contact us if you require further assistance. 

  

https://www.eilegal.com.au/blog-news/fwo-updates-guidance-on-mandatory-vaccinations-uncertainty-remains/
https://insights.employmentinnovations.com/webinar-work-health-safety-during-covid19
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Q:  With disability discrimination, where does it fit if a person has a 
progressive condition e.g., MS whereby the condition in which they 
currently present may be able to be accommodated, but a minor 
deterioration would mean they would no longer be able to complete 
the role e.g., courier driver?   

A:  This issue is likely to turn on the likelihood of the deterioration occurring and the 
likely period over this would occur. The less likely the deterioration was to occur and 
the longer the period over which this is likely to occur, then the harder it would be to 
say that the applicant could not perform the inherent requirements of the job.  

Professional advice should be sought on your own individual circumstances, please 
contact us if you require further assistance. 

 

Q:  How does social media privacy fit in with desktop searches in 
relation to say a Workcover claim, where the information supplied on 
the (social media) profile clearly contradicts the claim lodged?   

A:  There are exceptions from various obligations under privacy law where they 
cannot be reasonably complied with and/or where an entity is required to do 
something by law. 

It may be that a body administering a Workcover claim has powers under legislation 
to investigate claims that would override obligations under privacy law and/or it 
might be considered reasonable to not (for example) inform an individual that their 
personal information contained in their social media posts was being collected in 
circumstances where a potentially fraudulent claim was being investigated. 

Our understanding is that Workcover authorities are only likely to survey social 
media activity where fraud is suspected, which may well justify not informing 
individuals that this is taking place. This is to be contrasted with the situation of 
collecting social media information regarding a job applicant where there is no 
reason to suspect that there is anything fraudulent in their application. 

It may well be that Workcover authorities also supply information to claimants that 
they may carry out this sort of surveillance, at the point the claim is made. 
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Q:  The Israel Folau case suggests that social media posts can be 
considered public. How does this interact with privacy act 
considerations?   

A:  In our view the Privacy Act is still engaged when a potential employer collects 
personal information from a person’s social media posts. In most cases there will be 
no question that these posts are public, the employer would not be able to view 
them if they were not. 

But the fact that they are public does not change obligations under the Privacy Act, 
such as to inform an individual that their personal information is being collected 
(unless it is not reasonable to do so). In our view, therefore, if this is to be part of a 
businesses’ pre-employment checks they should inform the individual that they will 
be doing this, and ideally obtain their express consent.  

 

Q:  If someone (an employee) makes a derogatory comment etc on their 
social media, can action be taken by the company?   

A:  This will very much depend on the nature of the employee’s role and the nature of 
the comment. Generally, an employee’s activity in their personal life will not be 
relevant to their employment. However, if the comments were relevant to their role, 
this could give the employer a valid reason to take disciplinary action and/or 
terminate employment. 

Where these comments might be relevant include where: 

• They were about a client, employee, manager, or the employer 
• Where they appeared to be made on behalf of the employer 
• Where they were inconsistent with the employee’s role - for example, a racist 

comment from someone in a role connected with promoting racial equality 

It is useful to have a clear set out Social Media Policy so that employees know their 
expected behaviour whilst posting on social media. Please let us know if we can 
assist with this. 

 

--- END ---  


