
 
 

   

Q: I have a client in the Building industry who one of their employees is 

on Workers Comp (tennis elbow). The two directors are not happy with 

this employee as he has admitted to another employee he had injured 

himself at Karate earlier in the year.  They want to terminate this 

employee after W/Comp ends which is in January 2021.  How do they go 

about the termination? 

A: Given the specific nature of your client’s query, we recommend that you have a 

chat with one of the lawyers at EI Legal as your client will require tailored advice. We 

would be happy to arrange an initial call if you contact us to confirm your detail. 

 

FOLLOW-UP: I had notified my client to contact HIA whom they are a member to 

seek legal advice. 

A: As mentioned above, we also agree that your client will require legal advice. Please 

get in touch if we can provide further assistance. 

 

Q: What is the best way to learn more about the awards, as I have 3 

that I deal with and they get very confusing.  Is there any way of 

comprehensively learning the ropes of the awards?  

A: We appreciate that awards can be difficult to understand especially when you are 

dealing with 3. There is, unfortunately, no easy solution to learning the awards. The 

Fair Work Ombudsman has useful tools on their website. Alternatively, the team at 

Employment Innovations also have a developed a  series (which will continue to 

grow) of resources summarising common Modern Award that can be accessed here. 

 

  

https://www.eilegal.com.au/
https://www.eilegal.com.au/contact-us/
https://www.fairwork.gov.au/
https://www.employmentinnovations.com/insights/resources/#award-summaries


 
 

   

Q: Is the letter of dismissal which is signed by the manager enough 

evidence of who has made the decision to dismiss the employee?  

A: It is recommended that the person who makes the decision signs the termination 

letter, however, this is not always the practice followed within businesses. 

Accordingly, it would be useful to keep a record confirming the decision-maker 

which, could be for example, minutes of a meeting where the decision was made by 

the leadership team. 

 

Q: Was that employee casual in Case Study #1? 

A: Yes, the employee in Case Study #1 was a casual employee. A casual employee 

may bring an unfair dismissal claim if their employment was on a regular and 

systematic basis and they had a reasonable expectation of ongoing employment. 

 

Q: If an employee rejects a reasonable offer of redeployment, are they 

still considered to be genuinely redundant and entitled to redundancy 

pay? 

A: If an employee refuses a reasonable offer of employment, their position will still be 

redundant, however, whether the employee will be entitled to a redundancy 

payment will depend on whether the offer is considering “acceptable employment” 

which will depend on the salary, duties, hours, location etc. of the new role. We 

recommend that you obtain legal advice in these circumstances as this will need to 

be considered on a case by case basis. 

 

  



 
 

   

Q: What are some of the results of these decisions? i.e. consequence on 

the company if they lose? 

A: We have included the links to the FWC findings cases here, however, the remedy 

in an unfair dismissal case is reinstatement and/or compensation for loss of income 

of up to 26 weeks of wages. 

 

Q: Is it 21 days an ex-employee has to bring a claim on? Is there 

anything that would allow a claim to be brought on months (i.e. 8 

months) later?   

A: An employee only has 21 days from the date of their dismissal to file an unfair 

dismissal application in the Fair Work Commission. The Commission will only allow an 

extension of time in exceptional circumstances. 

 

Q: How do you protect the firm while waiting for the employee to 

respond? We feel that we need to lock the employee out of the system 

etc to ensure they don't do any damage due to being disgruntled, but 

this would then seem to be "against the employee" in the same way 

that drafting a letter would be? 

A: In certain circumstances for example, where the employee has engaged in 

misconduct, it may be appropriate to suspend the employee on full pay and revoke 

their access to confidential information. However, this will not always be appropriate 

e.g. where the employee is placed on a performance improvement plan. In those 

circumstances, the employee would only be able to demonstrate their improved 

performance by performing work and, therefore, it would not be appropriate to 

stand them down and/or revoke their access. This will always need to be considered 

on a case by case basis. 

 

https://hubs.ly/H0BXxk40
https://www.fwc.gov.au/


 
 

   

Q: Are the case examples published, if so could these be shared along 

with a copy of the presentation? 

A: Yes, along with other helpful resources you may access the shared FWC case 

finding links here. 

 

Q: Where do we stand with an employee who has in the last 12 months 

been diagnosed with a medical condition that causes him to have fits.  

He is employed in our warehouse around forklifts.  Initially, we found 

another position for him in our office however every time he has a fit he 

tends to suffer memory loss which affects his duties in the office.  He 

has since come back to management to say he can no longer cope with 

the office work and wants to go back to the warehouse.  For the 

moment we have accommodated him however from a company point 

of view we cannot sustain employing him in a role in the warehouse as a 

storeperson where he cannot walk around the warehouse.  He has also 

been sighted on a couple of occasions driving a forklift which we have 

specifically told him he is not to do.  Where do we stand legally if we 

need to let him go due to him no longer being able to complete his 

duties?  Also, where does the company stand if he has a fit at work and 

is injured?  Is it classed as a WorkCover injury?   

A: Given the specific nature of your client’s query, we recommend that you have a 

chat with one of the lawyers at EI Legal as your client will require tailored advice. We 

would be happy to arrange an initial call if you contact us to confirm your detail. 

 

  

https://hubs.ly/H0BXxk40
https://hubs.ly/H0BXxk40
https://www.eilegal.com.au/
https://www.eilegal.com.au/contact-us/


 
 

   

Q: For these cases, did they do an internal investigation or do you have 

to use an external investigator? Is that an area which you could argue? 

A: In respect to Case Study #6, the employer was a large organisation with a human 

resources department and therefore conducted the investigation internally. There is 

no rule about when to use an external investigator however it is recommended that 

an external investigator is engaged where the employer is unable to conduct an 

unbiased and impartial investigation e.g. where the employer is a small business and 

the employee has made a complaint about the owner who would typically undertake 

the investigation. 

If you would like to know more about Workplace Investigations, please consider 

reading our articles on the EI Legal blog, or stay tuned for a webinar on this subject in 

early 2021. 

 

https://www.eilegal.com.au/employment-law-services/workplace-investigations/
https://www.eilegal.com.au/blog-news/

