
WEBINAR Q&A: 
Conducting Workplace Investigations… 

 

Thank you for attending the Employment Innovations x Worklogic webinar on conducting workplace 
investigations with Antonia Randles (Lawyer, EI Legal) & Jason Clark (Director, Worklogic).  

Jason had the opportunity to answer a number of questions in-session, however there were a few 
questions which remained outstanding. We have grouped the remaining questions into themes and 
have provided a general explanation. 

If you would like specific advice on conducting a workplace investigation, or any other employment 
law related matter, please contact EI Legal on 1300 180 902 or info@eilegal.com.au. 

 

BULLYING VS REASONANLE MANAGEMENT ACTION 

We received multiple questions regarding bullying. The first step in addressing any matter 
concerning allegations of bullying is to understand what bullying is (and what it is not). It may be 
the case that there is a workplace policy in place which defines bullying. In these circumstances, 
you should refer to this definition to make an initial assessment as to whether the alleged 
behaviour, if substantiated, may constitute bullying.  

If there is no workplace policy in place, you may refer to section 789FD of the Fair Work Act 2009 
(Cth) which outlines when a worker is ‘bullied at work’. Please note, this definition is included for 
the purpose of determining when an employee can make an application to the Fair Work 
Commission for an order to stop the bullying. However, the definition may still be helpful in these 
circumstances.  

Pursuant to section 789FD a worker is bullied at work if an individual or a group of individuals 
repeatedly behaves unreasonably towards the worker or group of workers (of which the worker is 
a member) and that behaviour creates a risk to health and safety. Section 789FD goes on to clarify 
that reasonable management action, carried out in a reasonable manner (i.e., carried out fairly 
and for valid reasons), does not constitute bullying. Caselaw indicates that reasonable 
management action may include reasonable: 

• performance appraisals; 
• ongoing meetings to address under performance; 
• counselling or disciplining a worker for misconduct; or 
• investigating alleged misconduct. 
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In the event you consider the behaviour, if substantiated, could constitute bullying it is important 
to address the matter as soon as possible as employers have a duty to provide employees with a 
safe workplace free of bullying.   

 

DEALING WITH EMPLOYEE COMPLIANTS 

As mentioned during the webinar, it is very important to have a grievance/complaint handling 
policy in place which provides employees with a clear process to follow in the event they wish to 
raise a complaint. 

In addition to providing employees with a clear process to follow it should also outline the action 
the company may need to take upon receipt of the complaint (for example, to make further 
enquiry and/or conduct a formal investigation, and to possibly identify the complainant in order to 
investigate).  

However, it is also important that such a policy provides the company with enough flexibility to 
treat each complaint on a case-by-case basis. For example, a policy which states a formal 
investigation will be required as a result of every complaint would be extremely burdensome for 
the company to comply with. 

 

INFORMATION TO PROVIDE TO RESPONDENTS 

As discussed, it is vital as part of a procedurally fair investigation that the respondent is provided 
with clear, particularised allegations so that they have the opportunity to respond in full. Ideally, 
these allegations should include details such as who the complaint relates to, exactly what 
behaviour is alleged, when this behaviour is alleged to have taken place and where.  

As Jason emphasised during the webinar, you should not provide the original complaint to the 
respondent as it may contain sensitive or irrelevant information and may be in a format which the 
respondent is unable to respond to.  

In addition to the allegations, the respondent should also have the opportunity to respond to any 
evidence you have at hand (and may use in making findings) which conflicts with their view. 
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COUNTER ALLEGATIONS 

When interviewing a respondent, they may raise a counter allegation against the complainant or 
possibly a new allegation against another employee. As a general rule, each investigation should 
only have one respondent.  

New allegations will likely involve parties and evidence in addition to those dealt with in the 
original investigation so should be dealt with as part of a separate process. However, there may be 
some occasions where the counter-allegation is so closely linked to the original investigation that 
it can be dealt with as part of the same investigation. 

It is important at this point to consult with the person instructing you to carry out the investigation 
regarding the change to the scope of the investigation. 

 

COMMUNICATING FINDINGS OF THE INVESTIGATION 

As Jason mentioned during the webinar, once an investigation has concluded you should provide a 
summary of the investigation and its findings to the complainant. You should also provide the same 
summary to the respondent. This is particularly important if the company has decided to take 
disciplinary action against the respondent as the respondent should have a final opportunity to 
communicate why disciplinary action (up to and including termination of employment) should not 
be taken by the company prior to the ultimate decision being made.   

Unless there is a company policy which states otherwise, there is no need to provide the full 
investigation report to the complainant or the respondent. There is also no need to inform the 
complainant whether any disciplinary action is being taken against the respondent or what this 
action may be. Any disciplinary action taken as a result of an investigation process should remain 
confidential. 

At the conclusion of any investigation you should inform any other participants (for example, 
witnesses) that the investigation has concluded and thank them for their participation. 
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WORKPLACE INVESTIGATION RESOURCES 

Worklogic have recently released the third edition of the textbook “Workplace Investigations” 
published by Wolters Kluwer. You can get an online or hard copy less a 10% discount here:  

https://www.worklogic.com.au/resources/workplace-investigations-book/  

Worklogic also offer workplace investigations training. You can read more about Worklogic’s 
training here:  

https://www.worklogic.com.au/training/upcoming-courses/  

 

Again, if you would like specific advice on conducting a workplace investigation, or any other 
employment law-related matter, please do not hesitate to contact EI Legal on 1300 180 902 or 
info@eilegal.com.au. 
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