
 
Workplace Misconduct:  10 things employers should know  

   

Q:  Is the process for performance management, different from say 

employee misconduct?  

A: Yes, the considerations are slightly different, usually because when you are 

addressing matters of poor performance you will be undertaking some type of 

performance management process prior to undertaking any formal disciplinary 

process. However, as a matter of best practice, we always recommend you consider 

things like: 

• Giving employees a written invitation to meetings; 

• Giving the employee reasonable notice (for example, 24 to 48 hours); 

• Providing details of the issues which will be discussed; and 

• Offering for the employee to bring a support person.  

In addition to the resources provided regarding employee misconduct, Employment 

Innovations has developed the Performance Management Process Guide to help 

businesses and employers understand their responsibilities and obligations during 

performance management.  

 

Access the Employment Innovations Resources Library for helpful guides, checklists & 

templates.   

 

As always, should you have questions specific to your business needs, you may contact 

our team of HR experts on 1300 144 120 or the team at EI Legal on 1300 180 902.   

 

  

https://insights.employmentinnovations.com/performance-management-process-guide
https://www.employmentinnovations.com/insights/resources/
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Q:  Are there ever any circumstances where an employee can lodge an 

unfair claim after the 21 days, such as up to 1 year later?  

A:  In short, yes.  

An unfair dismissal application must be made within 21 days after the dismissal took 

effect. Where the 21st day falls on a weekend or public holiday, the time for lodging 

will extend to the next business day.  

Also, if the Fair Work Commission (FWC) is satisfied there are ‘exceptional 

circumstances’ it may allow an extension of time for the unfair dismissal application 

to be made. In making this decision the FWC must take into account all of the 

following factors: 

1. The reason for the delay in lodging the application. 

2. Whether the person first became aware of the dismissal after it had taken 

effect. 

3. Any action taken by the person to dispute the dismissal. 

4. Prejudice to the employer, including prejudice caused by the delay. 

5. The merits of the unfair dismissal application. 

6. Fairness as between the person and other persons in a similar position.  

Some examples of when an extension was granted due to exceptional circumstances 

include: 

• Ovenden v Fortezza Pty Ltd T/A High Country Automotive Group: The employee 

gave evidence that he was suffering from depression and anxiety exacerbated 

by work stress. The employee had been dismissed while he was on personal 

leave and was covered by a medical certificate. The employer had refused to 

accept the medical certificates and had claimed the employee had abandoned 

his employment. 
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• Johnson v Joy Manufacturing Co Pty Ltd t/as Joy Mining Machinery: The 

employee had attempted twice to lodge the application through the Fair Work 

website within time but was unable to successfully file the application. The 

application was then posted to Fair Work Australia. It was held that the 

applicant had made a bona fide attempt to make an application before the 

expiry of the 14-day period and that it was just and equitable to exercise the 

discretion to extend time. 

 

• Nohra v Target Australia Pty Ltd [2010] FWA 6857: The employee resigned with 

a future date of effect, to take leave. The letter of resignation effectively gave 7 

months’ notice to be the primary carer for her sick mother-in-law. The employer 

ended the employment while the employee was on carer's leave. The employee 

believed that the timeframe for lodgement was only relevant to unfair dismissal 

and not relevant for constructive dismissal. 

 

Simon also mentioned a recent case where an ‘redundant’ employee was granted an 

extension to the 21-day time period after he saw his previous position being 

advertised on Seek. He made his application 18 days after the 21-day time limit had 

expired, but the FWC was satisfied that these circumstances were ‘exceptional’ and 

granted the extension.  

 


